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IN THE UNITED STATES COURT 0^ APPEALS 

i 

POH THE DISTRICT OF COLUMBIA. 

i 

_ Term, 193^* ! 

* * * 

! 

ANNA VIRGINIA FULTON, Appellant, 
vs 

I 

! 

ROBERT J. HQAGE, Deputy Commissioxier, 

1 

GARFIELD MEMORIAL HOSPITAL, a Corporation, and 

i 

THE OCEAN ACCIDENT AND GUARANTEE CORP., Ltd., 

I 

a Corporation, Appellees. 

I 

I 

* * * 

I 

BRIEF ON BEHALF OF APPELLANT. 

* * * ! 

I 

STATEMENT OF THE CASE . 

This case is before the Court on appeal fr 

I 

the decision of the Supreme Court cj>f the Distri 

of Columbia dismissing the bill of complaint 

filed in that court by the 

The statute primarily involved is the Long 

shoremen‘8 and Harbor Workers* Compaisation Act 

(U. S. Code, Title 33. Chapter IS, Sections 901 

950). The District of Columbia Employees 1 

-1- 


appellartt, 




I 

i 

I 

I 

i 

i 

I 

I 

Compensation Act (D.C. Code, Title 19, Chapter 

I 

2, Sections 11—12), effective July 1, 1928, 
makes the previously noted Act applicable gen- 

i 

| 

erally to employers and employees in the Dis- 

I 

trict. Frequently in this record Sections 913 

i 

and 9l4 are referred to as Sections 13 and l4. 

I 

| 

This apparent discrepancy in numbers is due to 

I 

the fact that in the Deputy Commissioner^ 

I 

office the pamphlet prints of the Original 

I 

act8 (Public No. 803, 69th. Congress, and 
Public No. 419, 70th. Congress) wej*e used 

I 

instead of the Codes. | 

For convenience the appellant will be 
referred to herein as the plaintiff!, and the 
appellees will be referred to as 
ants. 

The plaintiff, Anna Virginia Fulton, on 

] 

. I 

December 6, 1933* filed with defendant Robert 

1 

J. Hoage, Deputy Commissioner, a claim for 

| 

compensation against defendant Garfield 
Memorial Hospital. 

The record dates of the hearings thereon 






*$. 



- 






were January 23, February 19, and February 28, 
1934. The Deputy Commissioner, oh March l4, 

i 

1 

1934, entered a compensation ordeh rejecting 
the claim of plaintiff. On April 5, 193^ 1 

plaintiff filed in the Supreme Coifirt of the 

1 

District of Columbia a bill of cocjiplaint 
against defendant Hoage, Deputy Commissioner, 

I 

i 

praying that a mandatory injunction be issued 

( 

| 

against said defendant to compel him to set 

I 

| 

aside his order rejecting the clai^ of 
plaintiff and to enter in lieu thereof an 
award of compensation in favor of the plaintiff 

I 

for such amount as the court might find her to 
be entitled to receive under the facts and the 
law. | 

I 

Thereupon the Garfield Memorial Hospital, 
as employer, hereinafter referred ^0 as the 

Hospital, and The Ocean Accident aifd Guarantee 

I 

Corp., Ltd., as insurance carrier, asked and 
were granted leave to intervene as defendants. 
Motions were filed by said defendants, 






respectively, to dismiss the plaintiff*s hill 
of complaint, and on the 7^h* day of June, 
193^. said motions were hy the court sustained 

i 

and the hill of complaint was dismissed* 

The plaintiff, electing to stand on said 
hill of complaint, has accordingly perfected 

i 

| 

her appeal to this Court. 

THE FACTS . 

The plaintiff, Anna Virginia Fulton, a 

I 

citizen of Washington, D. C*, is an unmarried 

1 

woman sixty-five years of age (Trahscript, 

■ 

Page 12). j 

Defendant Hohert J. Hoage is Deputy 

| 

Commissioner for the District of Columbia 

1 

under the U* S. Employees* Compensation 

I 

Commission* Defendant Garfield Memorial 

I 

1 

Hospital is a corporation of the District of 

I 

Columbia and engaged in the general hospital 
business therein* Defendant The Ocpan 
Accident and Guarantee Corp., Ltd., a corpora¬ 
tion authorized to do business in the District 







of Columbia, is the insurance carrier for said 
Hospital. j 

On the 11 day of August, 19331» plaintiff 

I 

I 

was, and for a long time prior thereto had 

i 

been, employed by defendant Hospital as a house- 

i i 

i 

keeper. For her services she received One 

| 

» ! 

Hundred Dollars per month payable In semimonthly 

installments, and in addition to said sum she 
received her room and board and laundry accommo- 

I 

i 

dations all of the value of Fifty Dollars per 
month, so that her full pay for sedpvices renders 
amounted to One Hundred and Fifty dollars per 
month. 

j 

On August 11, 1931, while plaintiff was 

engaged in the performance of her duties as such 

| 

housekeeper, she sustained an accidental injury 

I 

I 

i 

in which her right breast and left leg were 
bruised by a fall upon a newly waxed floor (Tr. 
pp. 11, 12, 23). The accidental injury is 
admitted (Tr. pp. Il4~115). She reported her 
injury to Dr. Sisenman, Superintendent of 
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defendant Hospital, on that date (fTr. p. 



Presumably the plaintiff did not regard the ac- 

j 

cidental injury as serious, because she filed nc 

claim for compensation on account j:>f it. It 

! 

should also be noted that in this proceeding 

i 

she is not basing her claim for compensation 

I 

upon the accident of August 11, 1931* except as 
it was the activating cause of an occupational 


disease which did not manifest itself until 

i 

nearly three months later. On November 4, 1931 • 


plaintiff was examined by Doctor Charles Stanley 
White, a physician in authority and^ on service 

i 

at the defendant Hospital (Tr. pp. 771 106). 


She then learned that she was afflicted with 


a malignant growth in the nature of cancer in 

l 

her right breast (Tr. pp. 78, 79)* j 

Less than thirty days after her discovery 
of the malignant or cancerous growt^. in her 

i 

breast, namely, on November 25, 193^* plaintiff 

I 

gave defendant Hospital notice of h^r condition 

I 

(Tr. pp. SO, 93» 98, 108, 109)* Adriission is 

















made in a letter from the Hospital Superintends 

i 

i 

that the case was n officially reported" on Hove 

| 

ber 25, 193 1 * (Tr. P* ll4); and he further stat 

i 

on the stand that she made out a rpport but tha 
he M don*t know where the report is now” (Tr* pp 
104-105)• The written report was inade by plain 
tiff on a blank furnished her for that purpose 
at her request by the Secretary of defendant 
Hospital (Tr* pp.9S» 107) • The Superintendent 

also admitted on the stand that plaintiff said 

| 

to him in that month that she was puffering fra 
a malignant growth in her breast ap the result 
of a fall in the hall of Ward B of the Hospital 

I 

and that she thought she was entitled to compen¬ 
sation (Tr. pp* 103* 104, 107)• 

The hospital did not controvert its liabil¬ 
ity to pay compensation to plaintif! (Tr. p. 

j 

108), although the Superintendent admitted that 

I 

plaintiff told him she thought the platter shoulc 

I 

be reported, and said n that she thought she was 
entitled to something for her injury” (Tr* pp* 

1 












109-110, 111). In that same month, defendant 

I 

Hospital began giving plaintiff X-ray treatment! 
for the malignant growth in her breast and so 
continued until May, 1933■ (Tr. pp f SO, 114-115] 

i 

Plaintiff testified (Tr. pp. 81, 85, 99) that 
she had never been advised while ai the hospitaj 

that her claim would be controverted. 

I 

Prom November, 1931. to May, 31933» plaintiJ 
continued in the nominal employment; of the 
Hospital although she was unable to perform full 
service during that time (Tr. p. 82), and all 

i 

the while she was under treatment receiving 
hospital service, medicine, and surgery (Tr. pp, 

l 

80-81-82). She was regularly paid during that 

i 

period semimonthly installments in ihe same 

| 

amount as she had previously received; and 
plaintiff states that these semimonthly pay- 

i 

ments were received by her as l fcompeiisation in 
lieu of wages,” (Tr. pp. 85-86). I4 the month 
of May, 1933» plaintiff left the Hospital and 
at the same time the semimonthly payments 









ceased- payments which she said had been made aa 

■ 

compensation in lieu of wages from November, 

1931, to May, 1933* 

i 

Within 12 months from the time compensation 
payments ceased, namely, on December 6, 1933» 

I 

plaintiff filed with defendant Deputy Commis¬ 
sioner her claim for compensation for the 
occupational disease discovered by }ier in 

1 

1 

November, 1931* 

The hearing was held by the Deputy Com¬ 
missioner on three separate days, 

January 23, February 19 and Februar^ 28, 193^* 

1 

In the appeal transcript herein the reported 

1 

proceedings of the three days are pa£ed as 

| 

follows: January 23> pages 21 to 35 !, inclu¬ 
sive; February 19, pages 36 to 66, inclusive; 

1 

and February 28, pages 67 to 115, inclusive. 

The plaintiff was present in person with her 
counsel on every day of the hearing, and was 
at all times ready with her witnessed to sub¬ 
mit her proof on every phase of the iase. 
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The record shows an admission that plaintif 


wus in the employ of the Hospital as housekeeper 

j 

on August 11, 1931, and that she sustained an 
injury on that date, and that on Htovember 4, 193 

1 

i 

plaintiff was suffering from a cancerous conditi 


of the breast (Tr. pp. 32“33)• 

Statements made and objection^ raised by 

I 

Counsel Fallon for the defendant Hospital 


amounted, in effect, to a motion to dismiss the 


claim of plaintiff on the ground of untimeliness 


in presenting her notice and in filing her claim 
He said: i 


Before any testimony is taken on 
this, Mr. Commissioner, I would like to 
have you rule on Section 13, tpie ground 
being that the claim was not filed within 
one year after the date of the injury 
(Tr. p. 24). j 

I 

and again: 1 

I 

We are raising the question because 
you did not receive notice of the injury 
until December 6, 1933* That is after 
this claim was filed (Tr. p. 24). 

I 

I 

1 

Plaintiff*s counsel vigorously urged the 

i 

point that the injury upon which the conrpensa- 
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I 


tion claim was based was not the accidental in¬ 
jury of August ii t 1931 , but was the occupation- 

» 

al disease injury of November 4, 1931* (Tr. PP* 


25-32)• j 

The Deputy Commissioner apparently de- 
temined at the outset that he would try the 
case as though the injury date was August 11, 


1931 * notwithstanding the fact that plaintiff 
filed her claim on the sole basis of the 
occupational disease of November 4, 1931* 

i 

Plaintiff was never given a hearing by the 

I 

Deputy Commissioner on the claim she filed 

l 

in his office. In so far as he trifed the case 
at all, it was arbitrarily tried on a claim 
she had not elected to urge. 

I 

The position assumed by the Deputy 

Commissioner at the opening of the case, and 

j 

to which he adhered throughout the hearing, is 

made plain by the following colloquy between 

1 

him and counsel for the plaintiff (Mr. Hays) 
as it appears in the record at Transcript 
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page 32 : 


Mr. Hays: The occupational disease 
is the ground upon which we stand; we 
are not standing on the accident except 
in so far as the accident which occurred 
in the performance of her duties was the 
cause of that occupational disease. 

j ! 

The Deputy Commissioner: Then you 
axe going hack to that as the date of 
the injury? Your claim, according to 
your own statement, is that the claim 
was precipitated hy this fall? 

Mr. Hays: Precisely. 

The Deputy Commissioner: All 



Thus, we have the admission of the 

Deputy Commissioner that his inquiry would 

| 

relate to the injury covered hy the August 

I 

j 

accident rather than the injury covered hy 

I 

the November occupational disease. His at¬ 
titude was doubtless due to his mis^oncep- 

| 

tion of the scope of the term u occupational 
disease 11 as it is used in the pertinent 
statute (U. S. Code, Title 33* Sec. 902, 

i 

par. 2). Commenting on the meaning of the 
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term he said (Tr. p. 31) : 


Mr. Hays, there is a difference 
between occupational disease ap.d ac¬ 
cidental injury. Both of them, it is 
admitted, are covered by the Apt, but 
we must have a claim based on an ac¬ 
cidental injury or an occupational 
disease which is peculiar to the oc¬ 
cupation in which the claimant was 
engaged at the time . 

Pending consideration by the Deputy Com¬ 
missioner of what amounted to defendants 1 
motion to dismiss the claim for want of timely 

i 

service of notice and claim, counsej for plain- 

i 

tiff urged that plaintiff be allowef to intro¬ 
duce her evidence so that the Deputf 

j 

Commissioner might have the necessafy facts 
before him to determine the propriety of the 

motion (Tr. pp. 26, 3*0* The evidence would 

■ i 

have shown that the occupational disease of 

■ 

November 4, 1931 > (the admitted cancerous 

i 

condition of plaintiff 1 s breast), ”n&turally 

| 

l 

and unavoidably” resulted from the admitted 
accidental injury of August 11, 1931 j The 
evidence would also have shown the other 
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factual natters entitling plaintiff to compen¬ 
sation. The Deputy Commissioner said, and Mr, 
Fallon assented to it: j 

i 

| 

I am not going to hear testimony. 

As I take it, Mr. Fallon is relying 
wholly upon the statutory limit for 
the lack of presentation of evidence 

(Tr. p. 33)- | 

The first day of the hearing was then ad¬ 
journed with a request for the presentation of 
briefs supporting and opposing the Tkllon mo- 
tion to dismiss. 

On February 19, 193^, the hearing was 
resumed for argument on the briefs above re- 
quested. On that date, and before argument 
on defendants 1 motion, plaintiff presented, 
with a verified offer of -proof , her potion 
"For an Order to Hear the Evidence ill the 

i 

Case before Proceeding Further with jthe 
Jurisdictional Motion to Dismiss" (T^. pp. 
37 -38-39) • No action was taken by the 
Deputy Commissioner on plaintiff *s motion, 
which included the offer of proof, ai^d it 
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was not embodied in the transcript certified by 
him to the D. C. Supreme Court. 

Plaintiff*s counsel, in arguing against 

I 

defendants* motion to dismiss the slaim, re¬ 


peatedly emphasized the contention that plain¬ 


tiff rested her case on the occupational disease 


and not upon the 


(Tr. pp. 39 - 


42). 


Particular attention is directed to the 


fact that plaintiff relies on Section l4 of the 


Act (U. S. Code, Title 33, Chapt. lg, Sec. 9l4) 


She contends that she did not discover her 


cancerous condition (the occupational disease), 

■ 

until November 4, 1931# she could not lay 


a claim for her injury until she knew of its 


existence; that within 30 days discovery 


she gave oral and written notice of it to her 


1 

employer; that her employer within that time 


had actual knowledge of her injury and was 


administering to her X-ray treatments for it; 


that her employer did not within l4 days from 
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the actual notice and knowledge of her injury, n 
at any other time prior to the hearing, contro- 
vert her right to compensation;, tha i upon such 
failure to controvert her claim she acquired a 


vested right to compensation without the neces¬ 
sity for a formal claim and without jthe neces¬ 
sity of an award by the Deputy Commissioner; 

I 

that such condensation was paid up to and in¬ 


cluding the month of May, 1933 i and that her 


formal claim was filed within one year from 

I 

I 

the cessation of such payments. 

Plaintiff, through her counsel, again 
asked and was again refused leave to present 
testimony on all phases of her case (Tr. pp. 
64-65)* The case was then adjourned to 
February 28, 193**» for the purpose of hearing 
testimony on the sole question of whether the 
payments made to the plaintiff by Defendant 

I 

I 

Hospital from November, 1931* to May, 1933» 

l 

were compensation payments (Tr. pp. 66-69)* 

i 

i 

I 

On the final day of the hearing, 
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February 28, 193^* the scope of the inquiry 

i 

and the only evidence plaintiff was ever per¬ 
mitted to put into the record in support of 
her claim, is shown by the following colloquy 

(Tr. p. 69)2 

■ 

Mr. Hays: x x x it is my further 
understanding that this hearing today 
is limited solely to the question of 
whether compensation was paid from 
November, 1931» down to May, 1933* 

The Deputy Commissioner: That 
is correct. 

I 

1 

Mr. Hay 8 : Furthermore, other 
questions, such as the circumstances 
bringing about her injury and her 
present condition, the question of 
permanency of the injury, and all 
those matters, are eliminated from 
the hearing today. 

j 

The Deputy Commissioner: Yes, 
it is a question of whether tlie 
money paid by the employer from 
November, 1931* to May, 1932, con¬ 
stitutes compensation within tjhe 
meaning of the Act. j 

Plaintiff contends that the restric¬ 
tion on evidence to which she was subjected 
made it impossible for the Deputy Cbmmis- 
sioner to fairly determine the nature of 

I 

1 
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the payments made to her. The few facts sub¬ 
mitted must necessarily he integrated with 

i 

i 

the many facts excluded in order to intelli- 

I 

gently understand the relationship between 

. i 

the payments and the causes which! prompted 

i 

i 

such payments. 

i 

Refusing to permit plaintiff to have a 

i 

hearing on the question of occupational dis¬ 
ease, the sole question on which her claim 
was based, the Deputy Comnissioner made a 

I 

i 

report of his findings of fact wi^h the 

I 

denial of an award of compensation on March 
l4, 1934. Plaintiff contends that! the es- 

i 

sential findings appearing in that] report 

I 

I 

are arbitrary and unfair and not warranted 
by the evidence. She contends that the 
denial to her of compensation was an award 
not in accordance with the law. 

ASSIGNMENT OP ERRORS 
The Court Erred: 
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1 . - In sustaining the motion of defendant 
Hohert J. Hoage, Deputy Commissiox^er, to dismiss 

i 

the Bill of Complaint; j 

■ i 

i 

2. - In sustaining the motion of the inter- 
vening defendants, Garfield Memorial Hospital 
and The Ocean Accident & Guarantee Corporation, 

Ltd*, to dismiss the Bill of Complaint; 

I 

3*- In entering an order and decree dismiss 
ing the Bill of Complaint; 

4. - In refusing to enter a decree declaring 

I 

I 

i 

that the compensation order made by defendant 

■ I 

Bobert J. Hoage, Deputy Commissioner, rejecting 

i 

the compensation claim of Anna Virginia Fulton, 

i 

was not in accordance with the law; 

j 

* 

5. - And in other respects apparent of 

| 

record. 

QUESTIONS INVOLVED 

The matters for determination in this 
case are here noted in Arabic numerals. Under 
the next heading in this brief - "Argument” - 
the same matters will he restated 14 substance, 


-19- 










and in shortened fora, -under corresponding Homan 

I 

numerals. They are as follows: 

i 

1. - Were the findings of fact And the denia 

i 

of an award of compensation in harmony with the 

evidence and in accordance with the law? 

■ 

i 

2. - Is a cancerous condition of the breast 

• I 

which naturally and unavoidably results from an 
earlier accidental injury arising o^t of and in 

I 

the course of employment an occupational disease 

i 

injury subject to compensation undeij the Ccmpen-< 
sation Act? | 

I 

3. - Does the 30-day notice period in 

1 

1 

Section 12 of the Compensation Act (j[J. S. Code, 
Title 33. Chapter 18, Sec. 912-a) begin with the 
discovery of the occupational disease, or does 
it date from the previous causative accidental 
injury? | 

I 

4. - Does Section l4 of the Compensation 

j 

Act (U. S. Code, Title 33 • Chapter 1^, Sec, 

914), give claimant a vested right t<\ compen¬ 
sation when the employer has notice And knowledg 
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of the occupational disease injury and furnishes 

i 

medical treatment for it within thirty days afte 
it8 discovery, and does not within l4 days con- 

I 

i 

trovert liability for compensation payment? 

5 .- If a claimant has a vested] right to 
compensation, and if semimonthly payments are 

I 

made to her without specific direction to apply 

such payments on another account, it not claimai 

1 

permitted to accept them and apply ^hem on the 
compensation account? j , 

1 

j 

6.- Is a claimant barred from a compen- 

i 

sat ion award because her claim was x^o t filed 
within one year from the date of injury, when, 

I 

in fact, compensation without an award was paid 
for IS months and the claim was filed within a 
year from the cessation of such payments? 

7 .- 7ill the Court permit an award in 

denial of compensation to stand when it is 

I 

based on findings of fact contrary tp the evi- 

I 

dence and where the entire course of proceeding 
by the Deputy Commissioner is not in accordance 








with law? 


ARGUMENT 


!€ 



THE FINDINGS OF FACT WERE CONtTRAEY TO THE 


EVIDENCE AND WERE ARBITRARY AND UNFAIR AND THE 

! 

RESULTING AWARD DENYING COMPENSATION WAS NOT IN 
ACCORDANCE WITH THE LAW. 

(a) | 

Among the facts found by the Deputy Com¬ 
missioner are the following: (Underscoring 
supplied) - 

i 

That on the 11 day of August, 1931» 
the claimant above named was the em¬ 
ploy of the employer above named, x x x 
that the claimant herein alleges that on 
said date, while she was in the employ 
of the employer above named as a house¬ 
keeper at the Garfield Memorial Hospital, 
she suffered a fall on a newly] waxed floor 
and as a result thereof she alleges to hav 
sustained a bruise of the breast, which 
allegation, however, has not bben corrobo¬ 
rated by other evidence ; (Tr. fa. 13.) 


It is found that claimant 
have fallen on August 11, 1931 


alleges 
and to 


to 


have suffered an injury to the breast on 


ported by other evidence; (Tr. 

P- 15.) 
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xxx that the claimant failed to 
establish hy evidence that tke malignant 
condition of the breast, described as canc€ 
was the result of an accidental injury or 
occupational disease or infection within 
the meaning of Section 2 of ihe Act (Tr. 

p. 16 .) ! 


The order rejecting plaintiff 1 s claim for 
compensation, following the findirigs of fact, 

i 

contains the following statement by the Deputy 


Comnissioner: 


It is therefore ordered by the Deputy 
Comnissioner that the claim fbr compensa¬ 
tion be and it hereby is rejected for the 
following reasons: x x x 3« That the 
claimant failed to establish jay evidence 
that the condition described &s cancer 
of the breast which caused her disability 
was caused by, activated by, b r aggrieved 
by, an accidental injury, or that it was 
the re axil t of an occupational disease or 
infection which arose naturally out of 
her employment, or naturally or unavoid¬ 
ably resulted from an accidental injury 
within the meaning of this Act. (Tr.p.l6.) 


(b) 

The implications raised by the underscored 

I 

portions of the above quotations, to the effect 

i 

that plaintiff defaulted in her evidence, are 
grossly unjust. 

i 

i 

The fact is that plaintiff was at all 
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times ready and willing to testify to the facts 
which the Deputy Commissioner says were unprov- 

en. She was also at all times ready and willin, 

i 

to testify to every other matter touching the 

i 

merits of her claim. Moreover, she was at all 
times prepared to submit the testimony of pro- 

j 

fessional medical expert witnesses, as well as 
lay witnesses, to prove the facts in question* 
See the requests of her counsel to that end at 

Transcript pages 26, 34. 37 > 39-42, 64-65 and 

■ 

66 * 

After being arbitrarily denied the right 
to present her evidence on frequent oral re¬ 
quests of her counsel, plaintiff filjed a writ- 
ten motion for leave to be heard in evidence, 


with a verified offer of -proof to be made 
through the physician who treated her. The 
motion with its offer of proof was ignored 


by the Deputy Commissioner and was not certi- 

i 

fied to the D, C. Supreme Court along with 

I 

the record in the case. For comments on the 
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I 


motion see Transcript pages 37* and 39 . 

j 

Throughout the hearing the Deputy Commis- 

i 

sloner refused to hear any evidence whatever 

i 

except on the one point of whether the payments 

I 

made to plaintiff by the employer after her 

1 

injury were compensation payments^ SeeTrans- 

I 

! 

cript pages 33* 66, 69 and 70* 

1 

In Grant vs Marshall 56 (2nd) 85 k, 

under the Longshoremen 1 s and Harbor Workers* 

l 

I 

Compensation Act, it was held that the court 
should give relief in proceedings ^o review a 

i 

compensation order if the Deputy Commissioner 

I 

ignores proper evidence and prejudice results. 

-II- 

A CANCEROUS CONDITION OP THE 
SUITING NATURALLY AND UNAVOIDABLY 
EARLIER ACCIDENTAL INJURY ARISING 
IN THE COURSE OP EMPLOYMENT IS AN 
DISEASE COMPENSABLE UNDER THE LAW. 

I 
I 

In another part of this brief it is shown 

I 

that the Deputy Commissioner denied plaintiff 
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the right to prove that the cancerous condition 
of her breast, discovered November 4, 1931, re- 

I 

suited naturally and unavoidably fjrcm the 

earlier accidental injury sustained by her on 

i 

August 11, 1931» out of and in the course of 

l 

i 

her employment. In order, however, to test the 
legal relationship between the canberous condi- 

1 

tion of her breast and her earlier accidental 

1 


injury, it must be assumed that the proof of 

I 

cause and effect was established according to 

, i 

the evidence offered. 

1 

It is apparent from his statement that the 

I 

Deputy Commissioner has erroneously measured 
the scope of the term “occupational disease" as 
used in the pertinent statute. He said: 


Ur. Hays, there is a difference be¬ 
tween occupational disease and accidental 
injury. Both of them, it is admitted, 
are covered by the Act, but we must have 
a claim based on an accidental injury or 
an occupational disease which Is peculiar 


to the occupation in which the claimant 


d at the time (Tr. p. 31 


was e 


On the other hand, the language of the 

| 

compensation law applicable to the District of 
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Columbia (U. S. Code, Title 33» Ch^pt. 18, Sec. 

2, par. 2), is as follows: I 

The term ” injury” means accidental 
injury x x x arising out of and in the 
course of employment, and such occupa¬ 
tional disease or infection as arises 
naturally cut of such employment or as 
naturally or unavoidably results from 
such accidental injury , x x x • 

j 

The Deputy Conmissioner was doubtless be¬ 
guiled by state law citations presented by 

I 

i 

counsel for the employer and the insurance 

I 

carrier, which citations were again used by 

I 

j 

them in the D. C. Supreme Court, in an effort 
to limit the scope of the words ” occupational 

I 

disease”. It is difficult, if not impossible, 
to harmonize the occupational disease feature 
of the various state compensation aqts with 

j 

that of the Act in force here. 

Under the New York law claimants are 

I 

barred from relief against any occupational 

I 

I 

disease except the few specific ones named in 
the statute. In Texas and Ohio and certain 

j 

other states an occupational disease cannot be 


-27- 














made the basis of a compensation claim* In 
fact in practically all of the states having 
compensation laws the occupational disease 

i 

feature is at such wide variance with that 

l 

feature of the D* C* Compensation Act as to 
afford no dependable analogy* 

I 

In Travelers 1 Ins* Co* vs Loche . 56 
(2nd) 443, attention is called to t^e wide 
difference between the New York law and the 
Longshoremen^ and Harbor Workers* Compensation 
Act (under which the pending case arises) f in 

I 

considering occupational disease. 

The Deputy Commissioner is at f^ault in 
saying that we must have an occupational dis- 

1 

ease which is peculiar to the occupation in 
which the claimant was engaged at the time * 
According to the law applicable in the Dis¬ 
trict it may be such a disease or infection 
as naturally or -unavoidably results from a 
previous accidental injury, provided such 
accidental injury arose out of and in the 
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course of the employment. Under the Act a com- 

i 

pensable ^injury” may be either an accidental 

i 

i 

injury or such an occupational disease . An ac- 
cident may appear trivial when it occurs and 

j 

may even be forgotten. Yet, it may be the gen- 

i 

i 

erating cause of a slowly developing disease: 
naturally and unavoidably the disease may result 

I 

I 

from the earlier accidental injury. 

-Ill- j 

THE 30-HAY NOTICE PERIOD DATES IpRQM THE 
DISCOVERY OP THE OCCUPATIONAL DISEASE AND NOT 
PROM TEE EARLIER ACCIDENT WHICH CAUSED THE 
DISEASE. i 

(a) 

I 

The fall sustained by plaintiff j on August 
11, 1931 , was not considered by her As serious 
enough to warrant any steps for compensation. 

1 

She could not anticipate that within three month 

it might develop into a disease endangering her 

life. Not until November 4, 1931# dijd she dis- 

cover through a physical examination hy her 
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physician that she was afflicted with cancer, an 
that the activating cause of her malady was the 


accidental injury incurred almost three months 

i 

earlier. | 

I 

All of these facts she was ready to prove b; 


competent evidence at the hearing. Her physicia 

| 

and her lay witnesses were ready to testify. Th 


Deputy Commissioner, however, denied her request 

I 

for permission to offer her evidence. See Tran* 

I 

script pages 26 , 34, 37~39 and 64-65. 


That the Deputy Commissioner regarded the 

I 

August accident, rather than the November ocour 

l 

pational disease, as the time point from which 


the 30 -day notice period dated, is evident from 
the following colloquy appearing in the record 
at Transcript page 32* 


Mr. Hays: The occupational disease 
is the ground upon which we stand; we are 
not standing on the accident except in so 
far as the accident which occurred in the 
performance of her duties was the cause 
of that occupational disease. 

The Deputy Commissioner: Then you 
are going back to that as the date of the 
injury? lour claim, according to your 
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own statement, is that the claim was precipitate 
by this fall? 

I 

Mr. Hays: Precisely. 

I 

The Deputy Conmissioner: ^11 right, 

then, that will he the date of the injury. 


That the Deputy Commissioner looked -upon 
the August accident as the date from which sub¬ 
sequent proceedings should he timed is made 

i 

further apparent hy one of his findings of fact 
appearing in the record at Transcript page 16 , 
namely: 

It is further found that the claimant 
filed claim for compensation in the office 
of the Deputy Conmissioner on December 6, 
1933 * which is more than one year from the 
date of the alleged original injury . (Un¬ 
derscoring supplied.) 

In Leadhettor et al vs. Industrial Acci- 


dent Conmission (Cal.), 177 Pac. 449, 


the court 


i 

said there is a distinction between tjhe term 
"accident” and "injury" in a compensation 


statute. 


:e vi 


.oyeei 


Corn .. (D. C.), 62 D. C. App. 77» 64 (2nd.) 

715 , the employee, Kerper, first recognized an 
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ailment in his foot on December 9* 


1930. The 


injury culminated in an infection which resulted! 

| 

in the amputation of his foot on January 23, 


1931* Written notice of the injury was not 


given to the employer within 30 -days from the 

1 

original injury. Compensation was allowed to 


the claimant and, on appeal, the allowance was 
sustained by the appellate court. Deputy Com¬ 


missioner Hoage heard the case in t^ie first 


instance and he held that failure tp give notice 

I 

within the 30 ~<*ay period should be excused "for 


the reason that the nature of the disability . 


and its relation to the employment, was not 


known by the claimant, and was of such a 


character that only expert medical opinion 

I 

L 

could establish the causal relation.r 


In the relationship between the primary 


injury and the final result there is such 


close analogy between the pending Fulton 


1 

case and the Kerper case above cited that 


the Deputy Conmissioner should have ruled 
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in the .Pulton case as he did in thp Kerper case 

i 

This difference in his procedure exists, how¬ 
ever: In the Kerper case Deputy Comnissioner 

i 

i 

Hoage heard the evidence and knew the facts, 
while in the Pulton case he declined to hear 
the evidence and refused to be advised about 


the fact8. 


In Hombrook-Price Co« vs Stewart . (Ind.) 
118 K. E. 3^5* 316 the employee, Stewart, sus¬ 
tained an accident in June, 1916. The accident 


did not develop into complete disability until 

January, 1917* determining the date of 

! 

the real injury to be used as a basis for 
compensation the court said: 

It should be observed that the 
injury is the thing of which notice 
is to be given and that the time is 
to be reckoned from the occurrence 
of the injury* The accident causing 
Stewart*s rupture occurred the latter 
part of June, 1916, but was of such a 
character that it did not inmed^Lately 
disable him. With the aid of a\ truss 
he continued to work for the sape 
employer for a period of six months 
thereafter. During all this period 
his superiors knew of his condition 
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and recognized it by giving him lighter 
work. In January, 1917* because of the 
aggravated condition of his rupture, he 
became totally disabled and was obliged 
to quit the work. Under these circum¬ 
stances it must be held that tke real 
injury did not develop until Jtouary . 

1917 « (Underscoring supplied.) 

1 

In Duffy vs Town of Brookline, (Mass.), 115 
N. E. 248, 250, the court said: 


A trivial scratch or bruise of the 
finger ignorantly placed in contact with 
an infectious substance may be followed 
by an insidious and slow development of 
a most terrible disease, the nature and 
peril of which may be entirely unknown 
to the injured employee, x x x It is 
obvious that feasibility of giving notice 
forthwith, immediately, speedily, or with 
reasonable diligence, must depend on the 
facts of each case. 


In Esposito vs Marl in-Rockwell Corp. et al . 

(Conn.), Il4 Atl. 92, it was held thit the term 

, 

"injury” for which compensation is allowable does 

l 

1 

not mean the date of the accident or occurrence 


which causes the injury, but does mean the date 

I 

when the state of facts arose which ^irst entitle 


the servant to compensation. 
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i 

The order of the Deputy Commissioner rejec 
ing the claim of plaintiff is contrary to the 
evidence and not in accordance with the law in 
that, as one of the reasons assigned hy him for 
making such order, he said in his report at 
Transcript page l6: j 

I 

| 

That said claimant failed to 
establish by evidence that notice 
of injury, as required by Section 
12 of the Act, was given within 
thirty days or that the employer 
had knowledge of said injury 
within thirty days. 

The facts, however, with regard to notice, 

! j 

as they appear in the record without dispute 

■ i 

are as follows: 

1. - The occupational disease fo^ which 

I 

compensation is claimed was discovered by 

I 

plaintiff when examined by a physician on 

| 

November 4, 1931* See the testimony of Anna 
Virginia Pulton, Transcript pages j6 to 79- 

2. - Dr. Prancis J. Eisenman, Superin- 
tendent of the Hospital, admitted that he 
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had knowledge of said injury from aj conversation 

I 

i 

with plaintiff in November, 1931* ? ee kis tes- 
timony at Transcript pages 103-104 £nd 10&-107* 

3 . - Dr, Eisenman, Superintendent as above, 

admitted in a letter now in the record as an ex- 

1 

hibit that said injury " was officially reported 
to this office on November 2*5, 1931J n See 
Transcript pages ll4 and 115* I 

4. - Said Superintendent admitted in the 

I 

record that plaintiff was being giveb X-ray 
treatments for a malignant growth at defend- 

I 

ant Hospital in November, 1931- See Transcript 

1 

page 107 • ! 

In Hombrook-Price Co, vs Stewaft . (Ind.), 
11S N. E, 315t it was held that knowledge by 

1 

the foreman tinder whom the employee forked, and 
particularly knowledge by the Superintendent, 

1 

must be regarded as the imputed knowledge of 

1 

the employer. 


-36- 




-IV- 


PLAINTIFF ACQUIRED A VESTED RI^E? TO COM¬ 


PENSATION WITHOUT AIT AWARD WHEN HSBi EMPLOYEE 


NOTICE AND KNOWLEDGE OP HER INJURY WITHIN T 


DAIS AND DID NOT CONTROVERT LIABILITY WITHIN 


FOURTEEN DAIS AFTER SUCH KNOWLEDGE. 


I 

Section l4 of the Act (U. S. Code, Title 

| 

33» Chapt. IS, Sec. 9l4), provides ip. substance, 


as follows: 


Paragraph a.- Compensation shall he 
paid without an award except where liabil¬ 
ity is controverted by the emplpyer; 


Paragraph b.- Payments shall be paid 
semimonthly, the first installment to be 
due in fourteen days after the Employer 
has knowledge of the injury; and, 


Paragraph d.- If the employer contro¬ 
verts the right to compensation he shall 
file with the Deputy Commissioner on or 
before the fourteenth day after he has 


knowledge of the alleged injury a notice 
stating that the right to compensation is 
controverted. 


As shown in the last division of point 


III of this argument, it is very clear that the 


Hospital had knowledge and notice of plaintiff , -s 
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cancerous condition in November, 1935** and was 

i 

then giving her X-ray treatments for that injury. 

I 

i 

Having such knowledge, the Hospital had the 
option of controverting the claim within fourteen 

I 

i 

days or becoming liable for compensation payable 

in semimonthly installments. The Hospital did 

I 

not within fourteen days controvert said claim. 

In fact the claim was never controverted until 

i 

more than two years later when it was filed with 

I 

the Deputy Commissioner for a hearing on account 

* 

of the cessation of payments. 

| 

Since the Hospital had notice an£ knowledge 
of plaintiff^ injury, and since it dfd not fol- 

i 

i 

low the only statutory path provided for the 
evasion of liability by controverting the claim 

I 

| 

within fourteen days—that liability became a 
fixed debt by operation of law . The right of 
plaintiff to receive compensation became vested 

i 

i 

in her when the time limit passed for jlegally 
controverting liability for such semimonthly 
payments• j 
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Under the facts apparent in t^ie record, as 
well as -under the rejected offer of proof, the 

Court will take cognizance of plaintiff*s acci- 

! 

dental injury in August, 1931» and of her occu- 

i 

pational disease discovered in November, 1931* 
Under the facts developed in evidence and cited 
in division (b) of point III of thip argument, 

I 

the Court will take cognizance of the Hospital*s 
knowledge of plaintiff*s occupational disease in 

i 

I 

November, 1931* The failure of the Hospital, as 
such employer, to controvert its liability for 
compensation, admitted as shown above at 
Transcript pages 108-111, made the hospital 

employer liable under Section l4 (914) of the 

I 

governing Act. Thus a clear debt from the 
Hospital to the plaintiff is established. 

-v- ! 

I 

PLAINTIFF WAS JUSTIFIED IN HSGAEDING THE 
PAYMENTS MADE TO HEB BY THE HOSPITAL , AS COM- 

I 

PENSATION BECAUSE OF HER VESTED BIGHT TO SUCH 

I 

I 

COMPENSATION AND BECAUSE OF NO DIBECTIQN TO 
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OTHERWISE APPLY SUCH PAYMENTS. 


(a) 

i 

I 

One clear debt from the Hospital to the 
plaintiff, namely, a debt for compensation, is 
developed in point IV of this argument. Whether 

i 

there was another debt for wages after November, 

> i 

1931 > is of little consequence, Thit there was 
a wage debt is a matter of grave doubt. It is 
true that plaintiff remained in the nominal em¬ 
ploy of the Hospital until May, 1933; but it is 

also true that during the whole period she was 

I 

under treatment in the Hospital for her disabil¬ 
ity (Tr. pp* 80-81). That she was uhable to 
render service matching her former duties is 
made plain in her testimony at Transcript page 

82 : I 


Q. By Mr. Hays: You may s^ate what 
your physical condition was aft^r Novem¬ 
ber, 1931 . j 

i 

A. Well, after 1931 1 was 4°t quite 
able to do the work I had done before, 
and later, as I went on, I had tlo give 
up more frequently for resting c(uring 
the times I was doing the work. , I 
wasn ! t able to continue. That j^s the 
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reason that I think I was willing to hack 
out. 

Q. Did you render the service to the 
hospital after November, 1931 * that you 
had rendered previously? 

I 

A. Not in full. | 

j 

Q. Why was that? 

l 

A. I was not physically abl^ to do it. 
That was just it. 

Let it be noted that the Superintendent of 
the Hospital, Dr. Eisenman, was present and heal 
Miss Pulton testify and that he followed her as 
a witness (Tr. p. 100). He did not dpny her 
statement that she was unable to render full 

I 

service. Neither did he deny that he^* "offic- 
ially reported" injury was covered by her notice 
to the Hospital written on a blank futnished her 
for that purpose by the Secretary to the Super-* 
intendent (Tr. p. 9S)* 

a. 

Is it reasonable to believe that the 
Hospital for 18 months would pay full wages to 
an admittedly incapacitated employee? The value 
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of her restricted performance coulh not have 

i 

equalled the money she received. 77^s the money 

i 

l 

paid to lull her into a false feeling of secur- 

I 

I 

ity as to compensation for her disability? Was 

there a deliberate purpose to ease her mind away 

] 

from her claim until the statutory limit had run 

j 

The most plausible motive for paying the 

I 

I 

money under the existing circumstances is that 

I 

the Hospital had in mind her cancerqus condi- 

! 

tion resulting from the earlier accident. Dr* 
Eisenman was sufficiently warned of her claim 
to know that she expected compensatibn to be 

i 

I 

paid, and to know that she would probably con¬ 
sider any payments made to her as applicable 

i 

to that account. j 

View the picture from both sideq* She 

I 

knew of her affliction and was aware thdfc the 

| 

Hospital knew of it also, because she was 
being treated by the Hospital for it. She 
knew the Hospital had not controvertejl its 
liability to pay her compensation* She 












knew she was unable to fully perform the duties 


of her past employment. Yet, she Was receiving 


semimonthly payments after she had made known 


to Superintendent Eisenman that she should be 


.on as he admitted at 


Transcript pages 104, 107 and HO. 


It is "beyond reason to "believe that an 


intelligent woman, conscious of a disease that 


must wreck her life, would "be indifferent or 


neglectful of her rights. Knowing that her dis¬ 


ease grew out of her employment and entitled her 


to compensation, it is quite unlikely that she 


would ignore the collection of that compensation 


as it "became due in semimonthly installments. 


She knew she would waive compensation unless it 


was voluntarily paid to her, or, unless she pro¬ 


ceeded "before the Deputy Conmissionen. 


It is thus apparent as a matter lof common 


sense that she regarded the payments made to her 


as compensation in lieu of wages . Sec ^Transcrip* 


pages 83 , 85 - 86 , and 91 * 
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If the Hospital did not intend toi pay com- 

i 

pensation, knowing that plaintiff expected it, 
there was a definite obligation on its part to 
controvert liability. This would have put 
plaintiff on her guard so that she migjht have 
gone at once to the Deputy Comaissioner. 

(c) i 

Superintendent Eisenman said on tjhe stand 

that there had been no understanding Tie tween 

I 

himself and the plaintiff with regard to a 

i 

change in the status of payments (Tr* p. 103)* 

but he did not say that he directed h^r to ap- 

| 

ply the payments on account of wages. 

The compensation debt is clearly estab- 

i 

lished as a matter of vested right, if that 
was the only debt due her from the Hospital, 
the money she received must obviously have 

i 

been applied to that account. A debt for 


wages during those 18 months of disability is 











debts concurrently existed, one forj ccmpensatiox 

and one for wages* It dost be remembered that 

I 

there was no direction from the Hospital as to 
which of the two accounts should receive credit 

i 

i 

for the payments made. 

In 30 Cyc., at page 1233» the |ight of 

election is announced as follows: 

The general rule is that 4 creditor 
may apply a payment voluntarily made by 
the debtor without any specific? appropri¬ 
ation, where there are two or more debts, 
to which ever debt he pleases. 

In Columbia Digger Co, vs Hector , 215 F. 

I 

6lS, the court said: 

i 

Where a debtor makes a voluntary 
payment to a creditor who has several 
claims against him and fails to direct 
application of the payment on any of 
the claims, the creditor may ap^ly the 
amount to any of the claims. 

1 

The principle of law just noted was over- 

I 

1 

looked by the Deputy Comnissioner when he de¬ 
cided that the payments from November , 1931, 
to May, 1933 9 were f° r wages instead of com¬ 
pensation; and his oversight is doubtless due 
to his failure to hear the fully related 
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evidence in the case. 


-VI- 

i 

I 

A CLAIM IS TIMELY WHEN FILED WITHIN ONE 

I 

YEAS ISOM THE LAST VOLUNTARY PAYMENT OP COMPEN¬ 
SATION. ! 


The order of the Deputy Commissioner re- 
jecting the compensation claim is not in accord¬ 
ance with the law and is contrary to the evidence 

I 

because it purports to he based in part upon the 
following erroneous reason assigned "by him: 


That the claimant failed t^> file claim 
within one year from the date of the alleged 
injury as provided in Section l3 of the Act f 
and failed to establish that she was es¬ 
topped by any action of the employer from 
filing said claim, and failed t<t prove that 
the claim was filed within one year from 
the date of the last payment of compensation 

(a) 

I 

I 

If voluntary payments of compensation are 

■ ! 

made after the employer has knowledge of the 


injury, the one year limit for filing the claim 
is accordingly extended. The applicable law 


appears in Section 13-a of the Act (U 


S. Code, 


Title 33t Chapter 18, Section 313 ~&): 
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The right to compensation for disabil¬ 
ity under this Act shall be barred unless a 
claim therefor is filed within one year 
after the injury, x x x, except that if 
payment of compensation has been made with¬ 
out an award on account of such injury 
x x x a claim may be filed within one year 
after the date of the last payment. 

i 

It is shown in point IV of this argument th 


the facts in the Fulton case fit in precisely wi 


the law as laid down in the Section above quoted 


Stated briefly, they are:- (l) Occupational dis- 

I 

ease discovered November 4, 1931? (?) Oral 


notice given at once; ( 3 ) Written ncjtice given 
on November 25, 1931; (4) The Hospitjal had 


and was giving her X-r 


I 

treatments for it in that month; ( 5 ) The Hospital 


did not controvert its liability for compensa¬ 


tion; ( 6 ) Plaintiff remained in nominal employ¬ 
ment unable to perform full duties; ( 7 ) The 


Hospital paid semimonthly installments of 


msation in lieu of wages to May, 1933; and 


(S) The claim was filed in December, 1933* 


(b) 


In Great Lakes Dredge and Dock Go. vs 











r 


Brown , 47 F. (2nd.) 265 * a like siti^ation arose. 
The employee, Daniel Szkraban, was ibjured in 

1 

maratime service on June 5i 1928. Inadvertently 
he proceeded under the Illinois Compensation Act 

I 

and received an award of eighteen dollars per 

I 

week which was paid to him for several months. 

1 

He also entered into an agreement with the Dock 
company releasing it from every other kind or 
character of claim. Later, more thaij. a year af¬ 
ter the injury, he instituted proceedings under 

t 1 

I 

the Longshoremens Act* The Dock company in 

i 

that case made the same contention now appear¬ 
ing in the Fulton case in the motion to dis¬ 
miss, namely, that the action was harmed because 

I 

I 

not instituted within one year from the injury. 

i 

j 

The court denied the contention of the Dock 

I 

company and it also declared all proceedings 

I 

under the Illinois Act to be Absolutely void". 

I 

| 

The court quoted and relied upon Section l4-(a) 

i 

making the payment of compensation mandatory 
without an award except where the claip is 


1 
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controverted in the manner provided! by the Act. 
The court said: "Plaintiff was under a liabil¬ 
ity to Daniel Szkraban. Any payments which 

i 

were made must have been made in view of that 
liability . n (Underscoring supplied^) 

In Twonko vs Home Brass and Copper Co. . 

i 

i 

183 App. Div. (N. Y.) 292, the following ex¬ 
tract from the syllabus of the reported deci- 

sion shows a situation closely analogous to 

, 1 

the pending case. 

Although the employee did Jaot file 
a claim for compensation until after 
the expiration of one year after the 
accident, said failure does not bar a 
recovery where it appears that yhile 
in the hospital an agent of the employer 
induced the claimant to make a written 
statement concerning the accident and 
told him that the statement was a notice 
of claim for compensation, and 9special¬ 
ly so where the claimant was treated by 
the physicians at the hospital at the 
expense of the insurer. The facts afore¬ 
said created an estoppel against^ the 
employer and insurer. 

In Atlas Coal Co. vs Corrigan et al . 296 
Pac. 963* the Oklahoma Supreme Court in deal¬ 
ing with the one year limitation under the 
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controverted in the manner provided by the Act* 

! 

i 

The court said: "Plaintiff was under a liabil- 

: i 

ity to Daniel Szkraban. Any payments which 
were made must have been made in vidw of that 

. . * ~ 'j ■ - ■■ 

liability . w (Underscoring supplied.;) 

In Twonko vs Rome Brass and Copper Co* . 

! 

183 App. Div. (N. Y.) 292, the following ex¬ 
tract from the syllabus of the reported deci¬ 
sion shows a situation closely analogous to 
the pending case. 

Although the employee did jjiot file 
a claim for compensation until ^fter 
the expiration of one year afte? the 
accident, said failure does not bar a 
recovery where it appears that while 
in the hospital an agent of the employer 
induced the claimant to make a written 
statement concerning the accident and 
told him that the statement was a notice 
of claim for compensation, and especial¬ 
ly so where the claimant was treated by 
the physicians at the hospital at the 
expense of the insurer. The facts afore¬ 
said created an estoppel against the 
employer and insurer* 



Pac. 9^3. the Oklahoma Supreme Court in deal 

j 

ing with the one year limitation under the 
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law of that State, held that where an employer 

I 

furnished medical attention and hospitalization 

j 

to the employee and paid him during disability 

i 

sums equivalent to the amount of compensation 

provided by the law, there was a waiver of the 

. 

one year limitation requirement, anqL the claim 

I 

; | 

filed within one year after notice that payment 


i 

would no longer be made was filed iii time, 


-VII- I 

I 

AN AWARD DENYING COMPENSATION WILL NOT 3E 
APPROVED WHEN BASED ON FACT FINDINGS CONTRAST 

I 

TO THE EVIDENCE OR WHERE THE HEARINGj IS NOT IN 
ACCORDANCE WITH THE LAW. 

I 

I 

Counsel for defendants will be able to sub- 

r 

mit numerous citations to show reluctance of 
the courts to disturb a finding of fact based 

I 

on substantial evidence. But anothet rule re- 

i 

garded with equal jealousy by the co-qrts is 
that the findings and award will not be per- 

mitted to stand when they are contrary to 

I 

the evidence and not in accordance with law. 
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In Pocahontas Fuel Co, vs Ifonaban , 3^ F. 
(2nd.) 549, and 4l F. (2nd.) 48, and in Inde- 
•pendent Pier Co . vs Norton , 5^ F. (£nd.) 73^» 

i 

under the Longshoremens and HarborjWorkers 1 
Compensation Act, the courts held that compen¬ 
sation orders by a Deputy Commissioner, if not 
in accordance with the law, should 4e set aside 

i 

through injunction proceedings. 

In Grant vs Marshall , 56 F. (2nd.) 654, 
under the same Act, it was held that^ a ccmpen- 
sation order should be reviewed when the Deputy 

i 

Commissioner ignored proper evidencej and prejud¬ 
ice resulted. 

In Broadway and Fourth Ave* Realty Co. vs 

Metcalf . (Ky.), 20 S. TT. (2nd.) 9S8, it was 

| 

held that a compensation board may nbt make a 
finding of fact without competent evjdence, 

and, that, if a legal conclusion of l^he board 

I 

is erroneous, is not a finding of faot, but an 
exercise of judgment which may be corrected by 
the court. I 

i 
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In Republic Music Box Co. vs Industrial 


Com, et al . (ill.), 168 N. E. 300 , and in Jolly 


vs Industrial Comm, et al . (Ill.), 17|3 N. E. 131 
it was held that a compensation awardJ could not 
be based upon imagination, speculation or con¬ 


es tab- 


jecture, but must be based upon facts 
lished by a preponderance of evidence. 

In Rothschild & Co., Ins, vs Marshall , 
(Wash.), 56 P. (2nd.) 4l5, and in Jorka Corp- 
oration vs Monahan , (Mass.), 62 P. ( 2 ^d.) 588 , 
it was held that compensation acts shimld be 

I 

| 

liberally construed in favor of injured workers# 
In Aetna Life Ins. Co. et al vs Hbage . 


(D. C.), 62 W. L. S. 3S2, Justice Cox 


"The law was framed, to avoid technicalities. 


said: 


and technical rules of procedure are hot re¬ 


quired or expected to be followed by the Com¬ 


mission in making an investigation." 


CONCLUSION 


This case should be reversed for ^he 
reason that the D. C. Supreme Court refused 
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to set aside the fact findings and the award of 
the Deputy Commissioner. The hill of complaint 
should not have been dismissed. 

Plaintiff was denied the right to prove 
that her accidental injury in August, 1931» 
arose cut of and in the course of her employ¬ 
ment; and was denied the right to p^rove that 
her occupational disease injury in November, 
1931 * naturally or unavoidably resulted from 
the August accidental injury. Plaintiff was 
never given a hearing on the claim Ohe filed 

for compensation on account of the bccupa- 

1 

tional disease of November, 1931; on the 

j 

other hand, the Deputy Commissioner admitted- 

1 

ly heard the case as though it were a claim 
based on the accidental injury of August, 1931# 
The Deputy Conmissioner, according to 
his own definition of the term, misconceived 
the scope of "occupational disease" as the 

I 

words are applied in the pertinent statute. 
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To accept his view means that an ocpupational 
disease must he anticipated long before it de¬ 
velops, and that a claimant must start relief 
proceedings on account of the disease before it 

I 

j 

makes itself known. No such fantastic notion 
was in the minds of Congress when the legisla- 

i 

tion was enacted. The thought of Congress was 

I 

to simplify the problems of unfortunate employe 

I 

entitled to relief, and not to ensnare them wit 
unreasonable and impossible recovery conditions 
ffhen it was proven that the employer had 
knowledge and notice of plaintiff *s |occupa- 
tional disease injury, and was treating her 
for it, and yet failed within fourteen days 
to controvert liability, the Deputy Commis¬ 
sioner should have recognized the employer^ 
liability thenceforth for compensation, and 
should have so considered the payments subse- 

l 

quently made. This view is especially well 
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founded since the facts proven or offered estab¬ 
lish in plaintiff a vested right to compensatioi 

. 

i 

and since the payments were made without spec if j 
direction to have them otherwise applied. 

I 

Moreover, it comes with ill grice for the 
employer to challenge the time of filing the 
claim when such delay was wholly du^ to the 

j 

failure of the employer to controvert its liabil 
ity. Plaintiff was thereby led to believe her 

I 

claim was not to be disputed* The employer 

I 

ought not to be permitted to profit by its own 

| 

refusal to obey the terms of the law r 

I 

Plaintiff would not have willingly sacri- 

| 

I 

ficed her right to compensation; and if the 
employer be now allowed to escape responsibil¬ 
ity it amounts to placing a premium pn its 

I 

| 

evasion of the statute. The failure of the 
Hospital to controvert the claim was notice to 

i 

i 

plaintiff that the claim would be met. 

The giving of notice and the filing of 
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claim were timely according to the ^acts and the 
governing statute. In the hearing 6 f the case 

i 

the findings of fact were contrary to the evi- 

! 

dence and the award was not in accordance with 

I 

law. 

It is submitted, therefore, that the case 

should be reversed because plaintiff has not 

i 

i 

yet had her day in court on the issues raised by 

I 

her claim. 


Respectfully submitted, 
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IX THE 


Court of Appeals, Btstrict of Columbia 


October Term, 1934. 


Xo. 62S4. 


Anna Virginia Fulton, Appellant 


vs. 


Robert J. IIoage, Deputy Commissioner, GaiuIield 
Memorial Hospital, a Corporation, and [the 
Ocean Accident and Guarantee Corporation, 
Ltd., a Corporation, Appellees. 


BRIEF IN BEHALF OF APPELLEES. 


STATEMENT OF CASE. 


As the appellant’s attorney in this case has desig¬ 
nated the appellant as plaintiff, and the appellees as 


will 


dor 


the defendants throughout his brief, the appellees 
use the same designation throughout this brief. 

Plaintiff is seeking to have set aside here an oil 
of the Supreme Court of the District of Columbia dis¬ 
missing plaintiff's bill in equity, brought under |the 
provisions of section 21 (b) of the Workmen's Com¬ 
pensation Act in force in this District (44 Slat. 1424, 
45 Stat. 000). The history of the proceedings in jthe 
Lower Court are fully described in plaintiff's brief, 
therefore, there is no necessity for setting them fojrtli 
in detail in this brief. 

According to the record, page 114, the plaintiff was 
in charge of the housekeeping department of the Gar¬ 
field Memorial Hospital of this City on August 111, 
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1931, and was responsible for making all compensa¬ 
tion reports to the superintendent's office for em¬ 
ployees in her department. The hospital had an of¬ 
ficial report on November 25th, 1931, of the plaintiff 
receiving a fall on a waxed floor on August lltli, 1931. 
No report iof her injury of August 11, 1931, was made 
within a period of thirty (30) days as provided under 
Section 12 of the Compensation Act hereinafter quoted. 

According to the records of the Garfield Memorial 
Hospital, she lost no time from her duties from the 
fall received nor was it proven at the hearings that 
plaintiff received serious injury as a result of said 
fall, or medical treatment. Between the time of plain¬ 
tiff’s alleged fall in August, 1931, and the month of 
November, 1931, plaintiff went away on vacation and 
while away on said vacation at Hampton, Virginia, 
plaintiff noticed a gathering on her breast (R. S3) 
and had it lanced bv Dr. George \V. Vanderslice of 
Hampton, Virginia. (R. 89) When plaintiff returned 
to Washington after her vacation in November, 1931, 
she talked with the superintendent of the Garfield 
Memorial Hospital and then was sent to Dr. White 
who told her he thought it was probably a malignant 
growth (R. 90) 

No claim for compensation was filed by the plaintiff 
for her injury in August, 1931, nor was any claim filed 
for the malignant growth in her breast until December 
6th, 1933, when plaintiff filed with the Deputy Com¬ 
missioner of the U. S. Employee’s Compensation Com¬ 
mission a claim for compensation for an occupational 
disease or cancerous growth discovered by her in 
November, 1931. It will be noted that throughout 
plaintiff’s brief the statement is made that a claim for 
compensation was filed by the plaintiff in November, 


'the 

the 


1931, but there is no proof in the record that a fortnal 
claim for compensation was filed in November, 1031, 
and plaintiff’s attorney is apparently designating 
verbal conversation between the superintendent of 
hospital and the plaintiff which took place when she 
discovered her malignant growth in November, 1)31, 
and the facts of which are in dispute, as a claim for 
compensation, or is calling the written report of plain¬ 
tiff’s injury a claim for compensation, when as a ijiat- 
ter of fact, in compensation decisions there is a dis¬ 
tinct difference as will be noted from the decisions 
hereafter quoted. 

Plaintiff remained at the hospital from the date of 
her injury in August, 1931, in her employment as 
housekeeper until May, 1933, at which time her salary 
as housekeeper ceased. 

Her salary as housekeeper was $100.00 per mo^ith, 
payable in semi-monthly installments, and in addition 
to said sum plaintiff received her room, board, laun- 

drv accommodations and medical care, all of the value 

♦ 

of $50.00 per month, until a period of about two years 
after her injury when her salary was cut to $93.00 
per month with the same emoluments. This salary 
cut of 10 per cent was in accordance with the general 
cut which took place in the hospital regarding all em¬ 
ployees of the hospital, (r-87, 88) 

From the time that plaintiff received the fall in 
August, 1931, from which fall she lost no time, up|un¬ 
til the time she left her employment at the hospital in 
May, 1933, the plaintiff received her regular salary 
from the hospital, with board, room and medical at¬ 
tention (r-99, 102) 

The claim which was filed by the plaintiff on 


De¬ 
cember 6th, 1933, set forth that the plaintiff sustained 
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an injury on the 4th clay of November, 1931, the cause 
of injury being stated as follows: 

“On November 4 a condition of a cancer, or 
similar disease was discovered which was caused 
by a fall occurring’ on August lltli, 1931, which 
bruised my breast." (r-22, 23) 

Plaintiff also claimed at the beginning of her hear¬ 
ing before the Deputy Commissioner that she gave 
notice to the employer in November, 1931, J)r. James 
JOiseman, superintendent of the hospital, both orally 
and in writing, (r-23) 


EXTRACTS FROM HEARINGS BEFORE DEPUTY 
COMPENSATION COMMISSIONER AND POINTS 
RAISED AT HEARING BY DEFENDANTS. 


The insurance carrier and the employer at the com¬ 
mencement of the hearing before the Deputy Commis¬ 
sioner denied liability on the ground that the claim 
was not filed within one year after the date of injury 
nor was there due notice of injury in accordance with 
the provisions of the Compensation Act. (r-24) 
Section 12 of the Compensation Act provides: 


(a) j Notice of an injury or death in respect of 
which compensation is payable under this Act 
shall be given within tliirtv da vs after the date of 
such injury or death (1) to the deputy commis¬ 
sioner in the compensation district in which such 
injury occurred and (2) to the employer. 

(b) Such notice shall be in writing, shall con¬ 
tain the name and address of the employee and a 
statement of the time, place, nature and cause of 
the injury or death, and shall lie signed by the em¬ 
ployee or by some person on his behalf, or in case 
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of death, by any person claiming to be entitled to 
compensation for such death by or on his!behalf. 

(c) Notice shall be given to the Deputy Com¬ 
missioner bv delivering it to him or sending it bv 


mail addressed to his office, and to the employer 
by delivering it to him or bv sending it bv mail 
addressed to him at his last known place Of busi¬ 
ness. If the Fmployer is a partnership, such no¬ 
tice may be given to any partner, or if a corpora¬ 
tion such notice mav be given to anv adent or 
officer thereof upon whom legal process may be 
served or who is in charge of the business! in the 
place where the injury occurred. 

(d) Failure to give such notice shall rot bar 
any claim under this Act (1) if the employer (or 
his agent in charge of the business in the place 
where the injury occurred) or the carrier had 
knowledge of the injury or death and the Ideputy 
commissioner determines that the employer or 
carrier has not been prejudiced by failure |o give 
such notice, or (2) if the deputy commissioner 
excuses such failure on the ground that foj* some 
satisfactory’ reason such notice could not be 
given; nor unless objection to such failure is 
raised before the deputy commissioner at t|ie first 
hearing of a claim for compensation in respect of 
such injury or death. 

Section 13 , paragraphs (a) and (b) of the Compen¬ 
sation Act for the District of Columbia, provides as 
follows: 

(a) The right to compensation for disability un¬ 
der this Act shall be barred unless a claimj there¬ 
for is filed within one year after the injury, and 
the right to compensation for death shall be 
barred unless a claim therefor is filed within one 
year after the death, except that if payment of 
compensation has been made without an award on 
account of such injury or death a claim n[iay be 
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filed within one year after the date of the last pay¬ 
ment. Such claim shall be filed with the Deputy 
Commissioner in the compensation district in 
which s|uch injury or death occurred. 

(b) Notwithstanding the provisions of subdivi¬ 
sion (a) failure to file a claim within the period 
prescribed in such subdivision shall not be a bar 
to such, right unless objection to such failure is 
made at the first hearing of such claim in which 
all parties in interest are given reasonable notice 
and opportunity to be heard. 


At the beginning 1 of the hearing before the Deputy 
Commissioner, the attorney for the plaintiff stated that 
the plaintiff contended that her action dated from the 
date of the discovery of the malignant growth which 
he called an “occupational disease*' on November 4th, 
1931, and within thirty (30) days she gave notice to 
her employer, the Garfield Memorial Hospital, and that 
subsequent to the giving of that notice she received 
from month,to month what she considered was com¬ 
pensation under this Act down to the ‘27th day of May, 
1933. (r. 25, 26) 

On page 27 of the transcript of record the following 
conversation took place at the beginning of the first 
hearing before the Deputy Commissioner, between the 
Deputy Commissioner and the attorney for the plain¬ 
tiff. 


The Deputy Commissioner: 1 am askng this 
Mr. Hays: Did she render services up to May, 
1933, and receive compensation for services ren¬ 
dered up until that date. 

Mr. Hayes: That is the contention, yes, sir. 

The Deputy ('oih missiouer: It was on the same 
basis as the wages she had been receiving up to 
that time? 



Mr. Hays: Yes, sir. 

The Deputy Commissioner: So her regular 
wages went on, and she rendered services up until 
Maw 1933, when the disability began? Is tliat it? 

Mr. Hays: Xo, the disability, she contends, be¬ 
gan on the discovery ol‘ the occupational djisease 
on November 4, 1931. Now she remained the 
hospital— 

The Deputy Commissioner: (interposing) Dis-,* 
ability under this Act means incapacity because* 
of injury to earn the wages which the employee® 
was receiving at the time of the injury, at the|sam$|| 
or at any other employment. 

Mr. Hays: Yes, sir. 

The Deputy (Commissioner: She did rende r ser¬ 
vices and receive wages up until May, 1933? 

Mr. Ila/js: It is correct that she rendered ser¬ 
vices * * *. (R. 27, 28) 

The following conversation between the Deputy 
(’ommissiouer and the attorney for the plaintiff \jdiich 
took place at the beginning of the first hearing before 
the Deputy (’ommissiouer is also enlightening as to 
the attitude taken by ilu* plaintiff at the beginning of 
the hearing: 

! . 

.]//*. Hays: The oral and written notices given 
to the hospital on the 25th day of November, 1931. 

It is her contention that from that time on the hos¬ 
pital had notice of her disability, that they recog¬ 
nized her disability, and that the payments made 
after that time were in recognition of that known 
disability. 

The Deputy Commissioner: You are recogniz¬ 
ing the fact that she alleges to have sustained an 
injury on August 11, 1931, which was the activat¬ 
ing cause or the aggravating cause of this alleged 
condition, is that correct? 
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Mr. Ilat/s: That is true, but Miss Fulton is not 
basing her claim on the fall which occurred on 
August 11, 1931. The fact is— 

77/r Uvputif ('<>antic <sioue r: (interposing) Let 
me understand this. That is the fortuitous event 
that you place as the time, date, and circumstance 
upon which you lay your claim for compensation, 
or that i s the activating cause of this condition, 
is it not.' 


Mr. Ilat/s: The claim is based upon her discov¬ 
ery of her occupational disease. 

The Dr/mft/ ('tntnmssiourr: Are you claiming 
compensation for occupational disease? 

.1//*. IIat/s: She is claiming compensation for 
occupational disease. 

77/r Dr put if Cnttnuissiotirr: That is what her 
claim is based upon ! 

Mr. Ilai/s: Yes, sir. 

The I)r pit ft/ ('<>itnnissioner: You are claiming 
that the occupational disease began in November, 
i93:J: 

Mr. IIat/s: On the 4th day of November, 193f. 

The Drpittij ('otiimissioner: Have you any evi¬ 
dence to show that this is an occupational disease 
peculiar to that particular occupation.' 

Mr. Llai/s: An occupational disease, as I under¬ 
stand tin* law to define it, is one that grows out 
either of the nature of her employment or as a 
result of anv occurrence which hannened in con- 

• « t 

nection with her regular duties of employment. 

The Dc/itrit/ ('ottntiissiom r: Just tell us how the 
condition arose out of the course of her employ¬ 
ment if it was an occupational disease, or tell us 
when the event was that started the condition. 

Mr. Ilat/s: The injury which occurred on the 
11th day of August, 1931, eventuated in an occu¬ 
pational disease which began sometime between 
the 11th day of August, 1931, and the 4th day of 
November, 1931, but that occupational disease was 
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not discovered by her until an examination! was 
made on llie 4tli day of November, 1931. 

It is our contention that she could not havel laid 
a claim for an occupational disease until she! was 
apprised of the fact that she had such an occupa¬ 
tional disease. It was not her intention and! it is 
not her intention now to base a claim upon tlicj? fall 
which occurred on the lltli day of August, j.931, 
except— 

'The Deputy Comniissiouer : (interposing) Do 
vou want to amend the claim now? 

Mr. /leys: No, except as I say, that the falljwas 
the incident that brought about the occupational 
disease. 

The Deputy Commissioner : That is the tjinie, 
the place, and the circumstance that you are bajsing 
your claim upon as the beginning of that condition 
or the injury that occurred? 

Mr. Hays: We recognize the fact that the occu¬ 
pational disease was caused by the accident which 
occurred on August lltli. 

The Deputy Commissioner: Mr. Hays, there is 
a difference between occupational disease and ac¬ 
cidental injury. Doth of them, it is admitted, are 
covered by the Act, but we must have a claim based 
on an accidental injury or an occupational disease 
which is peculiar to the occupation in which the 
claimant was engaged at the time. 

Now, what is the condition which was peculiar 
to the occupational disease, if you are claiming 
an occupational disease. 

Mr. Ilays: The occupational disease is |the 
ground upon which we stand: we are not standing 
on the accident except in so far as the accicent 
which occurred in the performance of her duties 
was the cause of that occupational disease. 

The Deputy Commissioner: Then you are going 
back to that as the date of the injury? Your claim, 
according to your own statement, is that the cljiim 
was precipitated by this fall? 
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Mr. Hays : Precisely. 

77/c Deputy Commissioner 
will be the date of the injury.- 


All right, then, that 
• (R. 29, 30, 31, 32) 


The first hearing on this case took place on January 
23rd, 1934. and as the statute of limitations and lack 
of notice of injury was set up at that time by the em¬ 
ployer and insurance carrier, the Commissioner took 
the matter under consideration and called for briefs on 
the question involved. 

On February 19th, 1934, the hearing was resumed 
before the Deputy Commissioner for the reason that 
the attorney for the plaintiff asked for the privilege of 
arguing hi,s brief on the question of statutory lim’ta- 
tion, and during this argument the following conver- 
sation took place between the Deputy Commissioner 
and Mr. I lavs regarding the identifving of the claim 
for compensation: 

The Deputy Commissioner: Mr. Hays, 1 just 
want to ask you one question. 

When did the claimant make known to the (Jar- 
Held Memorial Hospital or to the Ocean Accident 
and Guarantee Corporation the fact that she was 
going to claim compensation by reason of the in¬ 
jury/ | When was the first time she made that 
known to them? 

Mr. Hays: On the 25th day of November, 1931. 

The Deputy Commissioner: 1 see. Your claim 
l r is that that statement was notice to them that she 
was claiming compensation for this injury. 

Before Mr. Fallon proceeds, 1 would also Ike 
to ask what it was on her part that was done that 
gave them notice that she was claiming coinpen- 
1 L. sation. What specific thing was there/ 

Mr. Hays: She gave them notice orally at the 
» direction of Doctor White, who was an employee 
\ of the hospital, and also gave them notice on a 
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paper—on a blank furnished by the hospital! au- x \ \ \ 
thorities for the purpose of giving- notice ini the| • 
nature of a compensation claim. i 

The Deputy Commissioner: That was on form \ j \ • ' 

301 of this Commission? j \; ^ 


Mr. Hays: I do not know what the form jvas, 
but it was the form afforded her at the desk of the 


superintendent when she asked for a blanl^ on 
which to register her compensation claim. 

The Deputy Commissioner: May I hand jyou 
this and ask you if the claimant can identify jthat 

i a + oil vi rvli f 11 rvn 


form? Will that be all right Mr. Fallon? 

Mr. Fallon: Yes. 

(The Deputy Commissioner handed a paper to 
Mr. Havs.) 

Mr. Hays: (After examining the paper): The 
paper you have handed me is the form filled! out 
and signed by her in her claim made before the 
Deputy Commissioner. 

The Deputy Commissioner: You stated a while 
ago that she gave them notice on a form given bv 
the hospital. I am merely asking if that is a copy 
of the form she gave to the hospital. 

Mr. Hays: I do not know. 

The Deputy Commissioner: Well, just ask her 
if she remembers. 

Mr. Hays: I will ask her if she remembers it. 
(Handing paper to claimant.) / 

TheCTbHnant: T signed it with my/own signa¬ 
ture. I domh, know; I suppose it iso 

The Depiibu Commissioner: SKe does not re¬ 
member f \ / ! y 

MixHays: Sire does not j^fnember it. Shedloes\ 1 
not remember whWher ityas on the same form or \ \ 

not. \ V 

The Claimant: Whatever the superintendent’s 
office gave me, I fpfed rkout. 

T]ie Deputy /commissioner ; I might state that / 
this is the o/v form I nave in mv files of first / 

i • i 1 a e • • \ i i 


\ \ 

\ 


notice by hot of injury. \ 
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Mr. Hays: The fact is that she did not crive your 

Honor notice at anv time until the 6th dav of De- 

• • 

cember, 1933. (r. 54, 55. 56) 


On February 2Sth, 1934. there was a third hearing 
before the Deputy (’ommis.Moner as the attorney for 
the plaintiff wanted to put the plaintiff on tin* stand to 
prove some of the facts regardir.ir her fall in August, 
1931. the discovery of the cancerous condition in Xo- 
vemher. 1931, and other facts in connection with the 
execution of papers at the hospital, and also that plain¬ 
tiff's counsel had stated that in accordance with Sec- 
tion 14 of the Act plaintiff was within her rights in 

filimr a claim within a vear from tin* date of the last 
* % 

payment by the hospital and it was to the best inter¬ 
est of the case that the counsel for the plaintiff should 
brinir in evidence to establish or justify the claim with 
reference to the fact that the claimant had been paid 
compensation instead of wanes (R. 69). and this third 
hearing was limited solely to the question as to whether 
compensation was paid from November, 1931, down to 
Mav, 1933. 


At this hearinn tin* Deputy Commissioner limited the 
evidence to the question as to whether the money paid 
by the Hospital to tin* plaintiff from November, 1931 
to May, 1933, constituted compensation within the 
meaning of the Act. (r-69) 


QUESTIONS INVOLVED. 

Notwithstanding the fact that counsel for the plain¬ 
tiff alleges ! that there are seven questions involved in 
this case, it is not believed that there are more than 
six, which are set forth herewith: 

1. Did plaintiff i»ive written notice of any in¬ 
jury claimed to have been received by her on Au- 
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gust 11th, 1931, within the thirty clay pericjxl un¬ 
der section 12 of the Compensation Act, anjd was 
])laintiff’s failure to give such notice excused un¬ 
der section 12 of the Compensation Act, above 
q noted. 

2. Did plaintiff file a written claim for compen¬ 
sation within a period of a year from tlie time she 
received her injury on August 11th, 1931, or from 
the time that her cancerous condition was discov¬ 
ered in November, 1931. 

1 

3. Could the payment of wages, which included 
room, board and medical attention, made to the^ 
plaintiff by the Garfield Memorial Hospital from k ' 
August 11, 1931, to May, 1933, and which plaintiff 
received under her contract of employment as 
housekeeper, be considered compensation pay¬ 
ments so as to prevent the running of the Stat¬ 
ute of Limitations as set forth in section 13 Of the 

Act - ! i 

4. Is cancer an occupational disease. j 

5. (’an the finding of fact and award made bv 

the Deputy Commissioner of Compensation be re¬ 
viewed on appeal if there is evidence to support 
his findings. j 

6. Does Section 14 of the Act apply td this 

case? i 


ARGUMENT. 

As to questions 1 and <2, set forth above, the follow¬ 
ing cases involving the same principles are of interest 
on the question that notice of injury is not a claiin for 
compensation and that written claims for compensa¬ 
tion must be filed within the statutory period. 

In the case of Relit archil: vs. Hoyt-Messinyer Cor¬ 
poration et al ., decided by the Connecticut Supreme 
Court of Errors on April 3rd, 1934, 172 Atlantic, 352, 
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the facts were that the plaintiff had been employed by 
the defendant employer as a hat-sizer for twenty 
years. On November 19th, 1931, he stopped work be¬ 
cause of illness and the physician found him suffering 
Irom phlebitis of both legs and chronic mercurial poi¬ 
soning. Ileireturned to work twice thereafter for brief 
periods, but stopped work on April lltli, 1932, and 
had not worked any further up to the time of the hear¬ 
ing. There was no relationship betweeen the phlebitis 
and mercurial poisoning and the former did not arise 
out of his occupation. The primary cause of his dis¬ 
ability in November, 1931, was the phlebitis, but the 
mercurial poisoning was sufficient, alone, to perma¬ 
nently incapacitate him and did incapacitate him 
since May, 1932. The commissioner found that the 
plaintiff did not make a written claim for compensa¬ 
tion until March 30th, 1933, and denied compensation 
solely upon that ground. The Commissioner added 
to the finding of fact which he made in the case that in 
August, 19?2, a physician, acting for the plaintiff, 
wrote to the company, which insured the defendant 
against liability under the Compensation Act, notify¬ 
ing it of the plaintiff’s condition. The claim of the 
plaintiff was that this constituted a compliance with 
the requirements of the Statute. It appeared that sec¬ 
tion 5245 of; the General Statutes of Connecticut pro¬ 
vided that “no proceedings for compensation shall be 
maintained unless a written notice of claim for com¬ 
pensation shall be given within one year from the date 
of the accident or from the first manifestation of a 
symptom of the occupational disease, which caused the 


personal injury.” 

It was held bv the Court that the legislature in- 
tended bv section 5245 something more than the no- 
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tice of injury required by the provisions of section 
5232, and stated that the distinguishing* element 
must be that under the former the written notice 
intended is one which will reasonably inform 
the employer that the employee is claiming* or 
proposes to claim compensation under the Act. The 
notice which the Commissioner found to have been 
given in this case by the plaintiff's physician was 
merely a notice of the plaintiff's condition and there 
was nothing to give to the finding a greater import. 
The Court called attention to the fact that the written 
notice of the claim was not given until March 30th, 
1933, and the Court said that assuming that the first 
manifestation of the symptom of mercurial poisoning 
did not occur until the plaintiff was examined by the 
doctor on November 20th, 1931, there was no compli¬ 
ance with the requirements of the General Statutes: 

In closing the Court said: 

“That plaintiff sought to obtain an addition to 
the finding of certain facts upon the basis of 
which he claims that the evidence waived com¬ 
pliance with the requirements of the Statute* and 
were estopped from taking advantage of any fail¬ 
ure to comply with it; and he also sought to add to 
the finding a statement that he made this claim 
before the Commissioner, an addition which the 
Commissioner refused to make*. There is no| need 
to discuss the plaintiff’s technical position ii< re¬ 
gards this claim, for the requirement of a written 
notice of claim for compensation is of the essence 
of the employee’s right under the Act and failure 
to comply with it cannot be waived or voided upon 
equitable grounds. Walsh rs. A. Waldron, 112 
Conn. 579. As the plaintiff failed to give a written 
notice of a claim for compensation within thejtime 
fixed bv the Statute, the Commissioner was! cor- 
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root in dismissing the claim and the Superior 
Court was not in error in sustaining his decision." 

The decision of the Superior Court in dismissing 
the claim for compensation was sustained by the Ap¬ 
pellate Court. 

In the case of Romania!: rs. Locke . 3rd Fed. Sup. 
529, decided in November. 1932, the Federal District 
Court of the Southern District of New York, decided 
a case involving failure to file claim under the Long¬ 
shoremens and IIarborworkers Act, which is the same 
Act involved in this case. 

It was held in this case that inspection of the com¬ 
plaint showed that the claim was not filed within the 
statutory time, but that a claim had been previously 
filed with the New York Department of Labor. It was 
held that assuming there was a dismissal of the prior 
proceeding by the State within less than a year before 
the filing of the instant claim, limitations would bar 
the claim in question because the State proceeding was 
not “a suit brought at law or in admiraltv within the 
meaning of Section 13 (d) of the Longshoremens and 
I Iarborworkers Act." In this case the Court sustained 
the provision of the Act relating to the time in which 

claims would be filed as mandatorv. It was also held 

* 

in this case It hat the burden is on plaintiff seeking to 
recover for death under the Longshoremens and Ilar- 
borworkers Compensation Act to show that the action 
was filed within the prescribed time. 

In the case of Durham vs. Texas Indemnity Com¬ 
pany decided by the Civil Court of Appeals of Texas 
on March 29th, 1933, 60 S. AY. Reporter (2d) 255, the 
Court refused to allow a claim not filed within six 
months after the injury although the claimant had re¬ 
ceived an injury to begin with, and had been treated 
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by the company’s doctors who had told him the) condi¬ 
tion would clear up, but that he knew the condition did 
not clear up and was treated bv his own doctor. In 
this case the Court in holding that the claim waslbarred 
by the Statute of Limitations, said: 

“Assuming that the fraud alleged and proven 
was sufficient to excuse the plaintiff herein from 
tiling his claim with the Board for six monthis after 
his injury, we think the evidence is entirely insuf¬ 
ficient to show that such ‘good cause’ continued 
up until September, 1931. During this period or 
approximately eighteen months, it was shovel con¬ 
clusively that plaintiff knew his condition. Dur¬ 
ing all this time the alleged agents of the defen¬ 
dants did not treat or talk to plaintiff. Instead, 
he was under the advice and care of a physician 
of his own choosing who told him that he could 
not tell whether his injuries were permanent or 
not.” 

A judgment for the defendant was entered in the 
lower Court which was affirmed bv the Court of Civil 
Appeals of Texas. 

Xotice of injur// is not a claim for compensation — 
see in re claim of Orson Decker , respondent, against 
Pouvialsmith Corporation, et at.. 252 X. V. reports, 
page 1, in which the Court held that a notice of injury 
in a compensation case could not by any possibility be 
construed as a claim for compensation. In tliisi case 
the Court stated that no claim for compensation was 
filed within a year after the accident and the right to 
claim compensation was barred unless some exception 
was found in the law which took the case out df the 
general provisions of the Xew York State Workmens 
Compensation Law. In this case an infant was in¬ 
jured and a guardian ad litem was appointed t\) try 
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the case for,tlie infant against the employer to recover 
damages under the ]>rovision of section 94, now section 
146 of the Labor Law of the State of Xew York, which 
it was claimed gave the right of action for breach of 
statutory djuty in employing a child under sixteen 
years of a .ire. The judgment recovered in the action 
was reversed on the authority of a previously decided 
Xew York case which held that the Workmens Com- 
pensation Law provided an exclusive remedy. Within 

a vear after the reversal and nearlv five vears after 

• • • 

the injury, the father of the infant presented a formal 
claim for compensation in behalf of the claimant. Xo 
general guardian of the infant had ever been ap¬ 
pointed and no question raised as to the sufficiency of 
the claim, the only question being whether the claim 
was barred bv the Statute of Limitations. The Court 
of Appeals pf Xew York reversed the order of the 
Appellate Division of the Supreme Court in the Third 
Judicial Department which had unanimously con¬ 
firmed the award of the State Industrial Board made 
under the Workmens Compensation Law, on the 
ground that the claim was not filed within a year un¬ 
der the Statute. 

As to que.&iimi .V T set forth above, although the plain¬ 
tiff in the case now before this Court left the Garfield 


Memorial Hospital in May, 1933, where she was em¬ 
ployed, and is now claiming that she thought that the 
wages paid to her from August, 1931, until the date 
she left the hospital in May, 1933, were compensation 
payments instead of wages, it will be noted that no for¬ 
mal claim for compensation was filed by her until De¬ 
cember, 1933, although her wages stopped in May, 
1933. Is it not reasonable to suppose that if she be¬ 
lieved that the payments of salary were in fact com- 



pensation payments that since she left the hospital in 
May, 1933, and her wages stopped, would she not have 
immediately taken action to receive continuoujs fur¬ 
ther payments of compensation, either with tlije hos¬ 
pital or with the Compensation Commissioner, al¬ 
though there was no evidence in the record in tlijs case 
that such action was taken by her. It would Appear 

a claim for compensation and tile con¬ 
necting up of her fall with the cancerous conditioji 
was an afterthought wliicli did not materialize until 
she tiled her actual claim for compensation in Decem¬ 
ber, 1933, with the Compensation Commission. 

It would appear to be a fair presumption that this 
plaintiff must have been familiar with the Compensa- 
t on Law in the District of Columbia and the execu¬ 
tion of the necessary forms as will be noted in plain¬ 
tiff's Lxhibit Xo. 1, page 114, of the record, in which 
the superintendent of the hospital advised the Dcouiv 

i * | i » 

Commissioner that she was responsible for making all 
component on reports to the superintendent's ioffice 
for employees in her department, and from the evi¬ 
dence in the record, page 1U5, wherein the testimony 
showed that in her capacity as housekeeper she was to 
make out the original reports of all injuries or em¬ 
ployees in her Department. 

It is noted that in the brief of the plaintiff i**reat 
stress is laid on the fact that this woman received 
treatment from the hospital and that by receiving this 
treatment she was lulled into the belief that the hos¬ 
pital was not going to contest her case and that she 
therefore believed when she received wages of her 
regular position as housekeeper from the time of her 
injury in August, 1931, to May, 1933, when sliej left 
the hospital, that these wages were compensation 1 ; and 
that she had a right to tile a formal claim for comjpen- 
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sation within a year from the time she left the employ 
of the hospital, namely. May, 1933. 

If this were the ease of where an employee received 
an injury and was sent out to outside doctors and 
given medical treatment there might be some merit 
to the contention of the plaintiff’s attorney, but tiie 
medical treatment iriven in this case was entirelv dif- 
ferent as the plaintiff was entitled to medical care as 
an hospital employee as will be noted from the follow- 
ini'- questions submitted by the Deputy Commissioner 
and answered by Dr. Francis Hiseman, superintendent 
of the Gariield Memorial Hospital (R. 102) regarding 
the pay of the housekeeper. Miss Fulton,— 

“(^. According- to the contract what are they to 
receive ? 

A. The housekeeper at that time was to receive 
$100.00 a month and full meals. 

Q. Does that include hospitalization in case of 
sickness ? 

A. That includes hospitalization in case of sick¬ 
ness/' 


See abjo examination of the plaintiff by the Deputy 
Commissioner as shown on page 99 of the record, 
"wTferethe Commissioner asked the plaintiff the follow- 
~In<r ~^ff0st Jonsi and received the following answers from 
the plaintiff: 


"Q. You received the medical treatment 
whether you were sick from this condition or other 
conditions, did you not’ That was part of the 
contract vou had with the Hospital? 

A. Yes. 


Q. Did the hospital at any time tell you that this 
was being given to you as a matter ot compensa¬ 
tion and not wages? 

A. Tliev did not.” 
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Mr. Hays, attorney for the plaintiff, at the second 

hearing (R. 57), before the Deputy Commissioner, ad¬ 
mitted that from August, 1931, up until May, 1933, 
when she left the employ of the hospital that the 
amount' of money the plaintiff received was equal to 
what her wages had been prior to the injury. 

Is it reasonable to believe that with the knowledge 
plaintiff must have had regarding compensation iLaw, 
she being in charge of the preparation of all compen¬ 
sation forms in the hospital, that she would not jhave 
known that full payment of wages to her during this ^ 
long period was not compensation payments, paj’ticu- ; 
larly in view of the fact that the Compensation 
provides for payment of only two-thirds of an 
ployee’s salary where such employee is disabled jfrom 
injury or an occupational disease. 

In the case of John Degaglio , resjjondrnt L vs. tfrad** 
leg Coniracting (Joinpang.^ernynoyQY and self-mMirer, 
Appellate Division Reports of the State of Xew Xork, 

•* 0* ** 

rolione l$'f, page the Bradley Contracting Com- 
]»any appealed from an award and order of the State 
Industrial Commission involving the construction of 
the period of limitations under the Xew York Com¬ 
pensation Act and Justice II. T. Kellogg made the fol¬ 
lowing decision: 

“Claimant was injured on August 12th, 1913, he 
did not file a claim for compensation until March 
5, 1917, or nearlv two vears and six months after 
the injury was received. Unless he has established 
an estoppel, therefore, his claim is barred. j He 
says that he told the head superintendent of his 
injury at the time, and that he replied: ‘We will 

take care of vou\ He also savs that he asked the 

• » 

superintendent for payment of compensation, and 
that he answered; ‘Soon as you can work we’ll 


-unfa 
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give you an easy job’. Here is no estoppel. There 
is no fact falsely asserted relying upon which the 
claimant was induced not to file a claim. It is not 
at all like the case of Twonko vs. Home Brass and 
Copper Company (ISM App. l)iv. 292), recently 
decided bv this Court, in which the claimant was 
falsely told that a paper signed by him would 
entitle him to an award. Claimant continued to 
work until October 2nd. 1915. lie then went to a 
hospital for an operation. After this he was paid 
by his employer for about a year. These pay¬ 
ments, however, even though stated to be pay¬ 
ments under the Compensation Law do not help 
the claimant, for the time to file a claim had 
passed before they began to be made. They could 
not have induced claimant not to file a claim.” 

The award should be reversed. 

All concurred. 

Award reversed and claim dismissed.” 


To the same effect is tin* following case taken from 
the Special Bulletin of the Department of Labor of 
the State of Xew York, Special Bulletin Xo. 140, page 
235, riascchi rs. ('/irratm/, 214 Appellate Division 831: 

JTdeselevhtm^^ffuci'AI i e manager of 
a perfu'me factory on the head. Though he did 
not quit work immediately he lost time in the 
course of a year and a half from resultant head¬ 
ache, double vision, etc. His wages were $60.00 
per week and the employer paid them in full right 
along regardless of his absences. lie did not file 
a claim for compensation until more than a year 
after the accident. At hearings upon his claim 
the question at issue was whether or not the un¬ 
broken payment of wages constituted an advance 
payment so as to excuse his failure to file claim. 
Xo record had been kept of his absences. An offi¬ 
cer of the company estimated them at eight weeks, 
in the aggregate. The Board held that the claim 
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.* ?was good because of the wage payments land 
awarded eii^ht weeks compensation to the em- 
:a ? ployee at twenty dollars per week with a jlien 
{ thereon in favor of the employer. Upon appeal, 
the Appellate Division reversed the award land 
dismissed the claim on the ground that the wages 
were not paid as advances of compensation! ac¬ 
cording to mutual understanding.” 


:> ? 1 
, 5 & 
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As to Qiiestion 4 regarding cancer being considered 
as an occupational disease under the Compensation 
Act in effect in the District of Columbia, it is defen¬ 
dants’ contention that there is no occupational disease 
question involved in this case and plaintiff’s counsel 
seems to be under a misapprehension regarding the 
meaning of that term as used in the Compensation Act. 

The Commissioner on page 30 of the record asked 
the attorney for the plaintiff if the plaintiff was claim¬ 
ing compensation for occupational disease and Mr. 
Hays, attorney for the plaintiff, stated that she was, 
and the Deputy Commissioner asked Mr. Hays if he 
had anv evidence to show that what Miss Fulton was 
suffering from was an occupational disease peculia *to 
that particular occupation (housekeeper) and Mr. Hays 
stated that occupational disease as he understood the 
Law was one that grew out of either the nature of the 
employment or as the result of any occurrence which 
happened in connection with her regular duties! of 
employment. 

An occupational disease has a well known meaning 
under Compensation Statutes. There are certain cr¬ 
eases which are peculiar to certain occupations, such 
as lead poisoning, anthrax, silicosis, miner’s tubercu¬ 
losis, radium poisoning and numerous other diseases. 
Certain States have designated what are occupational 
diseases under the Statute, for instance, New York. 
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It will be noted that there is no authority in plain¬ 
tiff's brief citing anv Court decision showing that anv 
State or Federal Decision has recognized cancer as an 
occupational disease, under any Compensation Act. 
As regards occupational disease a good definition 


has been given in an Ohio case, in the case of Indus¬ 
trial ('onlnrissio)t of Ohio rs. IlofJt , ci al ., 98 Ohio State 
Reports, 34, wherein the Court said: 


44 ‘Occupation' has been defined by the Courts 
of this (Ohio) and other states to be ‘that particu¬ 
lar business, profession, trade or calling which en¬ 
gages the time and efforts of an individual'—In 
other words—the employment in which one regu¬ 
larly engages, or the vocation of one's life. A dis¬ 
ease contracted in the usual and ordinary course 
of events, which from the common experiences of 
humanity is known to be incidental to a particular 
employment is an occupational disease, and not 
within the contemplation of the Workmen’s Com¬ 
pensation Law * * ” 


The Court further stated as the conclusion of this case 
as follows: 

“We are therefore of the opinion that the term 
‘occupational disease’ must be restricted to a dis¬ 
ease that is not only incident to an occupation, 
but the natural, usual and ordinary result thereof; 
and’held not to include one occasioned by accident 
or misadventure.” 


This decision was rendered in a case where an em¬ 
ployee was required to heat paint in an enclosed room 
and through the inhalation of poisonous gases arising 
from the heated paint, death resulted, and the Court 
held that the accidental and unforseen inhaling bv an 
employee in the course of his employment of a specific 



volatile poisonous gas, resulting in injury or death, 
was not a compensable disease. Apparently under the 
Compensation Act of Ohio at the time this decision was 
written the term “injury” was strictly defined. 

Cancer is not peculiar to any occupation asj far as 
is known, nor was there anv contention made! in the 
hearings before the Deputy Commissioner that j cancer 
was peculiar to the occupation of housekeepdr in a 
hospital. 

Great stress is laid in plaintiff’s brief on tie fact 
that the Deputy Commissioner made a finding! “that 
the claimant failed to establish by evidence tliat the 
condition described as cancer of the breast, which 
caused her disabilitv, was caused bv, activated bv or 
aggravated by an accidental injury, or that it was the 
result of an occupational disease or infection which 
naturallv arose out of her emplovment or naturally and 
unavoidably resulted from an accidental injury within 
the meaning of the Act.” It is admitted that tills par¬ 
ticular part of the Commissioner’s finding wafe sur¬ 
plusage as the hearings held in this case limited the 
evidence as to whether proper notice was given under 
section 12 of the Act or whether claim was filed within 
a period of one year from the date of injury, and 
whether the payments of wages by the hospital to the 
plaintiff were, in fact, payments of compensation 

The fact that the Commissioner in his finding held 
that the wages paid by the Garfield Memorial Hospi¬ 
tal to the plaintiff from November, 1931 to May, 1933, 
did not constitute compensation within the meaning of 
the Compensation Act, made any other finding pf the 
Commissioner, as regards anv medical evidence mere 
surplusage, as plaintiff in order to have won thel case 
before the Deputy Commissioner, being not atile to 
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prove that a formal claim for compensation was filed 
within one vear from the time of her injury in August, 
1931, would have had to prove that the wages paid her 
during the period above mentioned were in fact com¬ 
pensation so as to prevent the running of the Statute 
of Limitations as set forth in the above quoted sec¬ 
tions of the Compensation Act. 

The Commissioner decided these two provisions in 
the negative. The fact that he commented on the 
medical aspects of the case, when the hearing in fact 
was limited to the two questions above mentioned, 
should be disregarded. 

As to Question 5. the fact as to whether proper notice 
was given by the plaintiff of the original injury in this 
case under the provisions of Section 12 of the Compen¬ 
sation Act, and whether the claim was properly filed 
within the period of one year from the time of the orig¬ 
inal injury, or the disease was incurred, or whether 
the payment of wages by the Garfield Memorial Hos¬ 
pital to the plaintiff from August, 1931 to May, 1933, 
were all questions for the Deputy Commissioner to de¬ 
cide based upon the evidence submitted during the 
three hearings held before him and made a part of this 
record in this case, and these questions of fact having 
been decided by the Deputy Commissioner adversely 
to plaintiff’s contention they are not reviewable upon 
appeal if there is competent evidence to support the 
findings of the Deputy Commissioner. 

It is well established law in this District that the find¬ 
ings of fact of the Deputy Commissioner, upon matters 
relative to claims arising under the Compensation Act 
n force in the District of Columbia, are final and con¬ 
clusive where supported by any evidence. The Act 
does not authorize the Court to re-weigh the evidence 


where more than one inference mav be drawn there- 4 

* 

from for the purpose of arriving at a different Iconclu^ 
sion other than that found by the Deputy Commis¬ 
sioner. This statement of law is supported by jhe fol- /: 
lowing cases: 

Voelil vs. Indemnitv Insurance Co. of! North ] 
America, 53 S. R. 380, 288 U. S. 162, de¬ 
cided Feb. 6th, 1933. ! f t 

Xew Amsterdam Casualty Company vs. iloay&f 
Deputy Commissioner, 62 Fed. (2d) 4( 8, cerA 
tiorari denied February 20th, 1933, 53 S’. C. R.* 
400, 288 U. S. G08. * i 

Hoage, Deputy (Commissioner vs. Employers*/ 
Liability Assurance Corporation, Ltd., (*4 Fed.? 
(2d) 715, certiorari denied October 9, 1933, 
54 S. C. R. 54. I 

Powell vs. Hoage, Deputy Commissioner, de¬ 
cided March 21st, 1932; 57 Fed. (2d) 7(J6. 
Crowell, Deputy Commissioner vs. Benso|n, 285 
U. S. 22, 52 S. C. R. 285, decided February 
** 1932. 


-O, 
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In the Kerper case, decided by this Honorable jCourt 
and cited as Hoage vs. Employers Liability Assurance 
Corporation, Ltd., 04 Fed. (2d) 715, mentioned by 
plaintiff’s counsel as comparing favorably with plain¬ 
tiff’s case, the court is advised that in the Kerper case 
claimant went into the freezing rooms on the 4th day 
of December, 1930, and received an injury to thje tis¬ 
sues of his leg from the extreme cold. One month later, 
and during which month he received medical 
ment, he developed a gangrenous condition of the 
foot which finally resulted in the amputation of his leg, 
above the knee, on January 23rd, 1931, and frorti the 
evidence produced at the hearing the Commissioner 
held that as a result of Kerper’s employment hei sus- 


reat- 
right 
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tained personal injury which arose out of and occurred 
in the course of his employment and made an award 
in the injured man’s favor, which was sustained by 
this Court and by the l\ S. Supreme Court which re¬ 
fused to grant a certiorari on the insurance company’s 
application. Defendants’ counsel in this case was 
plaintiff’s counsel in the Kerper case and it was my 
contention that Kerper received an accidental injury 
within the’meaning of the Act. In the Kerper case, 
Kerper filed a claim for compensation under date of 
March 3rd, 1931, or within three months from the time 
that his accidental injury occurred, which brought him 
within the one year period, although Kerper did not 
discover the reason for his injury, from a medical 
viewpoint until about two and a half months after he 
received his injury on December 4th. 

The instant case cannot be compared with the Ker¬ 
per case for the reason that in the Kerper case the 
claim was filed within the statutory period, whereas, 
in this case, although plaintiff received a fall in Au¬ 
gust, 1931, from which no time was lost and as the re¬ 
sult of which she was not placed under the care of a 
doctor, and iwliile on vacation in November, 1931, dis¬ 
covered a swelling on the breast which was abscessed, 
no formal claim for compensation was filed until De¬ 
cember, 1933, although the Compensation Act specifi¬ 
cally provides, as above set forth, that claim for com¬ 
pensation must be filed within a period of one year 
from the date on the injury, or occupational disease. 

As to Question 6', the contention of the plaintiff is 
that she acquired a vested right to compensation under 
section 14 of the Act and which section is quoted on 
page 37 of plaintiff’s brief. It was also contended in 
plaintiff's brief that the Garfield Memorial Hospital 
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had notice of her injury within thirty days and as {hey 
did not controvert liability within fourteen days ajfter 
said notice the plaintiff acquired a vested right to com¬ 
pensation without an award. 

In answer to this contention it is only necessary to 
state that her employer, Garfield Memorial Hospital, 
was not given written notice of plaintiff’s injury of 
August 11th, 1931, Within the thirty day period unjder 
Section 12 of the Act, previously outlined, nor did|the 
hospital have any knowledge of her cancerous condi¬ 
tion, according to her own testimony, until November, 
1931, at which time the hospital had her referred to 
Dr. White, and after which reference the superinten¬ 
dent investigated the matter from the medical aspect 
and reached the conclusion that it was not a comp 
sable case. 

The following excerpt from the record is self-expl 
atorv covering question asked by Mr. Hays, attorney 


for plaintiff, of the superintendent of the hospital. 
108) 


en- 


an- 


R. 


“Q. You did not controvert the claim at {jll? 

A. Xo, we didn’t have any claim to controvert.” 

% 

The following questions asked by the Deputy Com¬ 
missioner (R. 103) are also very enlightening as to 
status of the plaintiff from November, 1931, to ihe 
time she left the hospital. I 

•1 I • 

” Q . Did you continue to pay her that afjer y 
November 1st? p 

A. We paid her the same salary after as we did j 
before. 

Q. Was there any understanding between you 
and Miss Fulton after November 1st with refer¬ 
ence to a change in the status of the payment of 
this money? i 





A. None at all. 

Q. You continued these payments for how long, 
then? 

A. Until she was discharged. 

Q. If that was May, 1933, that was the time to 
which vou continued them/ 


A. Yes, sir. 

Q. Was there any change in the status of ar¬ 
rangements in these payments from November to 
Mav? 

A. No change except what effected all the em¬ 
ployees in the institution, and that was a reduc¬ 
tion in salary that was begun March 1, 1932.” 


There was no payment of wages as compensation in 
accordance with the mutual understanding, or the fur¬ 
nishing of medical attention in order to place this case 
within the provisions of Section 14 of the Compensa¬ 
tion Act. 

As regards the necessity for mutual understanding 
regarding the payment of wages as compensation, see 
case of Piasee/ci rs. Cheramy and John Diyaglio vs. 
Bradley (Contracting Company, hereinbefore quoted. 


CONCLUSION. 

It is respectfully submitted that the order of the 
Court below should be affirmed. 


R es pect fu 11 y submitted, 

James E. McCabe, 
719-20 Transportation Bldg., 
Attorney tor Defendants. 
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Appellants original brief in the above 


case was filed in this Court on Sept. 13 , 1934# 


Thereafter a Federal Court decision inter¬ 
preted a section of the law upon which the pend¬ 
ing case turns. It is the case of Kropp vs. 

1 

I 

Parker, etc., et al.; D. C., D. Md., No. E-2224, 
Sept. 29, 1934, (Chestnut, D. J.), S Fed. Supp. 
290, Adv. Sh. No. 4, Nov. 26, 1934; also report¬ 
ed in the United States Law Week, Vol. 2, No. 6, 



on page 8 of the issue of October 9. 193** 


♦ 


Pursuant to notice in that behalf given to the 

i 

i 

attorney for Appellees herein, it is respectfully 
requested that this Court may give consideration to 

I 

I 

the above decision along with other authorities cited 

i 

by Appellant in her original brief under points II 
and III thereof at pages 25 and 29, respectively. 

A report of said decision copied from the Law 

i 

Week is as follows: 


Kropp v. Parker, etc,, et al «; D. Cj., D. Md., 
No. E- 2224, ~ Sept 29 , 193** . (Chestnut, D. J.) 
An employe who, while installing a fail around 
the engine of a dredge, was struck in the head 
by a block of wood weighing about one hundred 
pounds and was stunned for a moment and given 
first-aid treatment, but continued to work foi 
his employer for more than a year after the ac 
cident until, because of the pain in his head, 
he was sent to a physician and was thereafter 
placed in a hospital and operated on by a brai 
specialist, who removed a brain tumor, can re¬ 
cover compensation for disability fallowing tl 
operation, under the Longshoremen’s and Harbor 
Workers* Compensation Act, although a claim 
for compensation was not filed within one yeaj 
after the accident, under Section 13 of the 
Act, which provides that the right of compen¬ 
sation shall be barred unless claim (therefor 
is filed within one year after the ’’injury”. 

The period of limitations did not commence to 


run until the operation culminati: 


ability for which the employe claime- 




compensation, since the word t! injury 11 
means the injury resulting from the 
accident and not the accident itself . In 
the instant case the employe did not be¬ 
come disabled as the result of the acci¬ 
dent until more than a year thereafter 
and on proof that the disability was due 
to the accident was entitled to compensa¬ 
tion on the filing of a claim therefor 
within one year after the commencement of 
the disability. 

There is no Federal court decision con¬ 
struing Section 13 with reference ^0 the 
commencement of the period of limiRations. 
State courts construing similar provisions 
of State workmen^ compensation actis are 
divided. The courts of Connecticut, 
Minnesota, Louisiana, Washington, Nebraska, 
Indiana, and Arizona have held that the 
period within which the claim must be filed 
does not commence to run until disability 
accrues ; 1 while the courts of Michigan and 
North Dakota have held that the accident 
itself constitutes the commencement^ of the 
period of limitations. In the absence of 
any legislative history to the contrary,, 
it seems reasonable to conclude thajt 
Congress in adopting the particular wording 
of the section intended that it shopld be 
construed in accordance with the great 
weight of authority in the State courts. 
Such construction is also in keeping with 
the rule which calls for a liberal con¬ 
struction of the Compensation Act. 
(Underscoring supplied). 

The foregoing decision is highly important 

I 

1 

because it is the first Federal Court report in¬ 
terpreting the time limit under Sec. 13 of the 




i 


Longshoremen 1 s and Harbor Workers 1 Compensation 

i 

i 

Act, the law governing the pending Fulton case. 
State court decisions on similar sections of 
state compensation laws are conflicting.! 

i 

It is thus apparent in the pending Fulton 

i 

case that the Deputy Commissioner erred in his 

I 

conclusion that the date of the compensable in- 

jury was the date of the accident instead of 

I 

i 

the date when the accident culminated in dis¬ 
ability. | 

I 

Respectfully submitted, 

I 

i 

I 

i 

i 

EDW. D. HAYS", j 
Attorney for Appellant, 
632 Southern Building, 
Washington, D. C. 
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